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WO MONTHS AGO, when we said 

that we didn’t think that the compara- 
tively low remuneration was as much the 
reason that young blood was not flowing 
into insurance companies as several other 
matters, we queried whether money was 
everything. There are some that would cas- 
tigate us for thus patting insurers on the 
back. They say that we thus advocate a 
do-nothing, let-matters-stay-as-they-are policy 
which encourages companies to remain re- 
actionarily complacent and self-satisfied with 
“their own mediocrity,” instead of sponsor- 
ing an aggressive, progressive policy of im- 
provement. As nothing could be further 
from the truth, we would like to correct the 
impression for others who may have felt 
the same way. 

What we were trying to do at the time 
was to be objective and to discuss a problem 
that exists in the world today. Insurers 
are very much concerned, and rightly so, 
about the decrease in the numbers of young 
people that are currently adopting the insur- 
ance business as their profession. When we 
conjectured whether it was merely a ques- 
tion of remuneration and summarily dis- 
missed the possibility, we pointed out that 
there was no parallel situation in other pro- 
fessions, such as law, medicine, engineering 
and the like, where the beginner rarely 
starts at the top. We came to the conclusion 
that there was probably a lot of room for 
insurers to improve public relations and in- 
ternal efficiency that could well stem the 
criticism’ of outsiders, and we suggested an 
intensive program along that line. 

This is scarcely language designed to lull 
the subject into a false sense of security, or 
to make it self-satisfied with “its own medi- 
ocrity.” The word “mediocrity” has a much 
more unsavory connotation than Webster’s 
definition of it—Moderate mental capacity, 
ability, skill.” It has come to mean, in a 
disparaging sort of a way, something below 
normal capability, whereas, by definition, 
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it can mean average. From our vantage- 
point, however, it would seem to be an un- 
suitable descriptive for an insurance company, 
in the light of the historical accomplishments 
of the business which reflect considerable 
merit on each individual company. How- 
ever, if insurers are presently mediocre or 
are in danger of becoming so as a direct 
consequence of attracting just the milk and 
not the cream of young people, it is certainly 
to the insurers’ credit that they are recog- 
nizing the fact, and trying to avert by study, 
research and promotional activities, what 
otherwise would be the inevitable. They 
are certainly not playing the part of the pro- 
verbial ostrich when they sponsor university 
courses in insurance as they are doing at 
Wisconsin, Yale, Utah and other univer- 
sities, trying to educate the public by radio, 
and otherwise trying to defeat whatever 
prejudice exists. 

Our critics mention internal problems that 
operate to discourage young people from 
insurance careers, They refer to advance- 
ment by seniority rather than by merit, and 
the placing of improperly trained personnel 
in important positions. Naturally such evils 
should be eliminated, but they are merely 
ills of management that occur in any busi- 
ness and are not, by any means, a character- 
istic of the insurance business. 

However, by such an intensive program of 
public relations and internal improvement, 
insurers will undoubtedly remove the “mote” 
from their own eye, that cannot but help 
them remove the “mote” (adverse public 
opinion) from the eyes of the young people 
who are presently looking elsewhere in 
search of their life’s work. And of equally 
great importance, there is no telling just 
how much good such a program will do 
in removing the pressure engendered by the 
Southeastern Underwriters’ decision, Public 
Law 15, and the current wave of investiga- 
tory phenomena in which the federal gov- 
ernment is engaged. 
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The Proratio Clause 


“THE COMPANY SHALL BE LIABLE.ONLY FOR SUCH PORTION ...” 
By OTTO SMITH 


— standard poration clause is now 
common in health and accident insurance 
policies. Generally found as Section 17 of 
the general provisions of the policy, it 
reads substantially as follows: “If the in- 
sured shall carry with another company, 
corporation, association or society other 
insurance covering the same loss without 
giving written notice to the Company, 
then in that case the Company shall be 
liable only for such portion of the in- 
demnity promised as the ‘said indemnity 
bears to the total amount of like indemnity 
in all policies covering such loss, and for 
the return of such part of the premium 
paid as shall exceed the pro rata for the 
indemnity thus determined.” 


Such clauses are comparatively new in 
health and accident policies. They were 
probably taken from fire insurance policies 
where they have been common for a con- 
siderable length of time. The first litiga- 
tion of importance over such a clause was 
in the case of Dustin v. Interstate Business 
Men’s Accident Association, a South Da- 
kota case, decided October 4, 1916, re- 
ported in 159 N. W. 395, and appearing in 
LRA 1917 B. 319. The LRA Annotator 
says, following this case: “While provisions 
for prorating in case of other insurance 
are common in fire insurance policies, a 
Provision of this character in an accident 


policy seems to be a new one, and no 
direct authority dealing with such a provi- 
sion has been found.” 


Since the Dustin case, we have had 
many and varied decisions, On the whole, 
the better-reasoned cases have followed the 
main point in the Dustin ‘case, holding 
that there was no violation of public policy; 
that the question involved was purely one 
of the right to enter into the agreement 
contained in the policy; and that the de- 
cedent having failed to give the notice pro- 
vided for in the policy, defendant’s liability 
was reduced as therein provided. 


Criticism of Clause 


It is true that many of the courts do 
not like the proratio clause. In the recent 
case of Floeck v. United Benefit Life In- 
surance Company, [13 CCH Lire Cases 
420] 197 Pac. (2d) 897, Chief Justice Brice 
of the New Mexico Supreme Court, while 
concurring with the majority upholding 
the validity of the proratio clause, said: 
“I stated in my concurring opinion in the 
Gilbert case, and restate it here, that Sec- 
tion 17 in an insurance policy is a trap 
to catch the unwary that should be elimi- 
nated. It has been approved in this state 
by statute. It should have been made 
unlawful and void when incorporated in a 


The author is a practicing attorney of Clovis, New Mexico, and a member 
of the New Mexico Bar Association 
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policy instead. It is not too late for the 
legislature to correct this blunder, and pro- 
tect the public against the injustice that 
we find here.” 

It is gratifying to the writer to see a 
court uphold the validity of Section 17 
as a part of the insurance contract. It is 
noted that Chief Justice Brice, while he 
certainly does not like the clause, con- 
siders, with the majority of the court, that 
it is part of the insurance contract and as 
such should be held valid. I do not agree 
with him that the proratio clause should 
be made unlawful and void. With the 
rapid increase of insurance of all kinds, the 
insurance companies must take the neces- 
sary steps to protect themselves against 
moral hazards and premeditated claims of 
every nature. 


Protection Against Over-Insurance 


While it is said in some of the cases, as 
Judge Brice has said, that the clause is a 
trap to catch the unwary and should be 
eliminated, I do not agree with such a 
theory. The proratio clause is a legitimate 
part of the contract to protect the com- 
panies against over-insurance. Probably 
they do not need such a clause with 
ninety-nine per cent of their insured; but 
in the other one per cent of their policies, 
there is a moral hazard against which they 
should protect themselves. The require- 
ment on the part of the policyholder is 
so small that we cannot see that it is 
harmful. All that he has to do, when he 
takes out additional insurance, is to notify 
his insurance company, which can _ then 
decide whether or not to continue carrying 
his insurance. 


In discussing the hazard against which 
the insurance companies attempt to guard 
by insertion of the proratio clause, the 
court in the Dustin case said: “Such pro- 
visions can be justified only on the ground 
that the element of moral hazard is in- 
volved in accident insurance—that there is 
danger of liability on account of self-in- 
flicted injuries, if excessive or over-insur- 
ance is permitted. In fire insurance the 
element of moral hazard is constantly taken 
into consideration, and is recognized by 
law. While it is true that the element 
of moral hazard is not involved in accident 
insurance to the same extent as in fire 
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insurance, it cannot be denied that there 
is some additional risk on account of self- 
inflicted injuries in case of accident insur- 
ance, and that the element of moral hazard 
does exist. No reason has been shown 
why the parties to an accident insurance 
policy may not guard against this risk by 
contract; and if the contract has been 
fairly entered into, it ought to be enforced,” 
(50 A, L. R. 1380.) 


Prominence Advised 


Some consideration might be given by 
the companies, in preparing policies con- 
taining the proratio clause, toward making 
such provision more prominent, and thus 
eliminating any basis for Justice Brice’s criti- 
cism that the clause “is a trap to catch 
the unwary.” It is noted that the Standard 
Provision No. 17 in the policy under con- 
sideration in the Floeck case was set out 
in the policy in boldface type, so that it 
was made more prominent than clauses 
immediately preceding and succeeding it. 
It has come to the writer’s attention that 
other companies employ similar devices to 
direct the insured’s attention to the proratio 
provision. Another method might be to 
make reference to the proratio clause in the 
section stating the amount of benefits, by 
adding, parenthetically “except as may be 
limited by Standard Provision No. 17.” 


Dominant-Feature Theory 


There is a difference of opinion expressed 
by the courts on the application of the 
proratio clause to policies where the domi- 
nant features are not the same. Some of 
the courts even go so far as to say that 
the dominant feature of the policy is the 
test by which we determine the kind of 
insurance intended, and that if the dominant 
features of the policies under consideration 
are different, the proratio clause does not 
apply. That is, if one of the policies under 
consideration is a life insurance policy or 
a policy other than a health or accident 
policy and the life or other policy carries 
a clause providing for insurance in the 
event of accidental injury or death of the 
insured, then the proratio clause does not 
apply. 

The policy in the Dustin case provided 
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that where the insured carried other “ac- 
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cident insurance,” the proratio clause was 
effective. The standard proratio clause 
first quoted above eliminates the word 
“accident” and reads: “If the insured shall 
carry other insurance” the clause is 
effective. It might be better if the clause 
read: “If the insured shall carry with 
another company, life, health, accident, lia- 
bility or other insurance covering the same 
loss” the clause shall then become operative. 
None of the policies that I have been able 
to find attempt to define what is meant 
by “other insurance.” 


Division of Authority 


The dominant-feature question was pre- 
sented squarely to the New Mexico Su- 
preme Court in the case of Gilbert v. Inter- 
Ocean Casualty Company, 41 N. M. 463, 
71 Pac. (2d) 56, decided July 10, 1937. 
The New Mexico Supreme Court is com- 
posed of five justices. Appeals go direct 
from the trial court to the Supreme Court. 
The decisions are comparatively few. As 
a rule, the court follows the weight of 
authority in deciding its cases. The Gilbert 
case was one of first impression, both as to 
proratio clause No. 17 and the dominant- 
feature question. Three of the judges were 
in agreement, holding that where the loss 
covered by the two policies was the same, 
the proratio clause was operative and 
that the dominant feature of the policies 
must give way to the overlapping feature 
or features of the two policies. One of the 
judges concurred with the majority as to 
the validity of Section 17, but bitterly 
criticized such a clause in general, The 
fifth judge wrote an able, vigorous, dis- 
senting opinion, disagreeing with the ma- 
jority on the dominant-feature question 
and holding that where the dominant fea- 
tures were not the same in the two policies, 
the proratio clause is inoperative. 


In the opinion of the writer, the division 
of the New Mexico Supreme Court ap- 
proximates the division throughout our 
courts on this subject. Sixty per cent of 
the courts uphold the proratio clause; 
twenty per cent denounce it bitterly, some 
holding it valid, for one reason or another, 
and the others holding it invalid for some 
reason peculiar to the court deciding the 
case; and the remaining twenty per cent 
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of the courts hold definitely that in order 
for the proratio clause to be operative, the 
dominant features of the policies must be 
the same. Regardless of how the decision 
ultimately turns, much good reasoning can 
be found in all of the cases. 


Majority Opinion of Gilbert Case 


We will discuss the Gilbert case, taking 
first the majority opinion written by Justice 
Bickley, and then the minority view taken 
by Justice Zinn. The facts were as follows: 
“Appellee held policies of the [life insurance 
company] which included disability benefits 
due to total and permanent disability to 
follow a gainful occupation. She there- 
after applied for and received from [the 
Inter-Ocean Company] a policy which in- 
demnified against the effects resulting in 
bodily injury or death. This policy pro- 
vided for payment of specific sums in case 
of loss by accident of one or both hands, 
feet or eyes. It provided indemnity for 
loss from partial disability, and from loss 
of time due to sickness and also for loss 
due to total disability to perform ‘any and 
every duty pertaining to the insured’s busi- 
ness, Or occupation’ for twelve months 
and for a longer period if ‘the insured 
shall be wholly and continuously disabled 
by bodily injuries from engaging in any 
occupation or employment for wage or 
profit’? The definite overlapping of cover- 
age arises from the language of the two 
policies quoted and italicized. The insured 
became totally disabled from following any 
gainful occupation and made claim for and 
received under the policy $50 per month. 
She asked $100 per month of [the Inter- 
Ocean Company] which was paid for awhile 
and then refused - 


Paragraphs 1 to 3 of the opinion state 
what I believe to be the majority rule and 
give the reason therefor.’ These are as 
follows: “The case is of first impression 
here and the decisions cited from other 
jurisdictions are of little help. First we 
take up section 17 of the standard provi- 
sions of the policy heretofore quoted. It 
does not say that if the insured shall carry 
other policies designated or named accident 
or health policies proration shall be allowed. 
The names of the policies are not determina- 
tive of the character of the coverage. We 
must disregard form and seek an under- 
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standing of the substance. 
is clear and unambiguous. If insured car- 
ries ‘other insurance covering the same 
loss’ without notice to appellant, the pro- 
ration clause is operative. It makes no 
difference whether the ‘other insurance’ 
existed at the time [the Inter-Ocean Com- 
pany] policy was issued or subsequently. 
Unquestionably the policies of the [life 
insurance company] involved and that is- 
sued by [the Inter-Ocean Company] are 
characterized by marked differentiating fea- 
tures, yet they are alike in some particulars. 
They overlap in two places at least. Both 
cover death resulting from accident; in 
case of total permanent disability resulting 
in inability of insured to engage in any 
gainful occupation or employment for wage 
or profit, disability benefits may be recov- 
ered under each. Under the policy issued 
by [the Inter-Ocean Company] there are 
coverages not in the [life insurance] policy. 
It takes death by accident or the existence 
of a certain condition of total permanent 
disability to bring into operation both 
policies. Viewed prospectively from the 
standpoint of the policies above, if the 
provisions of each conceivably, nevertheless 
remotely, could cover loss due to total 
permanent disability as therein defined, then 
they each covered the same loss and absent 
notice to [the Inter-Ocean Company] the 
insured would be required to accept prora- 
tion. The matter may also be viewed 
retfospectively after the event. Under the 
facts crystallized by the event, it appears 
that insured claims that both policies do 
cover the same loss. There can be no 
vitality to the proration clause and the 
insurance company is not concerned unless 
and until insured asserts a right to recover 
under both policies for the same loss. It 
seems inconsistent for insured to claim 
indemnity under each policy for the same 
loss and in the same breath say that they 
do not cover the same loss. We think 
clause 17 was designed as a dragnet thrown 
out whereby regardless of existing insurance 
and regardless of the correctness of an- 
swers in application relative thereto, and 
even though such answers under the facts 
do not void the policy if it is disclosed 
that the insured had existing insurance or 
afterwards acquired same which in fact 
does cover the loss, indemnity for which 
insured asserts, and no notice has been 


The language 


given, the insurer may avail itself of the 
limitation of liability which it has reserved 
in the contract of insurance.” 


Minority View of Gilbert Case 


The other side of the argument is well 
presented by Justice Zinn in his dissenting 
opinion. He is governed by the fact that 
the dominant features of the policies are 
different. One was definitely a life insur. 
ance policy, the other a health and accident 
policy. He points out that they overlap 
only in the particulars indicated in the 
majority opinion, and that in deciding such 
cases the character of the contract between 
the parties should have been borne in mind 
and that the difference between an ordi- 
nary life policy and an accident policy is 
such that the one does not cover the same 
loss as covered by the other. He says: 
“When this difference is borne in mind, it 
is clear that the insurance carried in the 
Mutual Life Insurance Company is not 
‘other insurance covering the same loss’, 
The dominant feature of the policy is the 
test by which we determine the kind of 
insurance intended. As was said by the 
Supreme Court of Missouri: “The mere 
addition of one or more features or ele- 
ments in a contract of insurance on life, 
that may serve to give the contract or 
policy a particular designation in the busi- 
ness or insurance world, will not in the 
least divest the contract or policy of its 
chief character of insurance on life, or make 
the contract other than life insurance.’ 
Logan v. Fidelity & Casualty Co., 146 Mo. 
114, 47 S. W. 948, 950. 


“Neither appellant nor the Mutual Life 
Insurance Company conceive of their poli- 


cies as being total disability insurance 
policies. One is a life insurance policy. 
The other is an accident and health insur- 
ance policy. The construction contended 
for by appellant, I am convinced, is one 
never contemplated by the parties, and not 
justified by the facts. 


“As I construe the two types of policies, 
and in light of statutory recognition of 
their distinctive features, the life insurance 
policies of the Mutual Life Insurance Com- 
pany with their total disability provisions 
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are not ‘other insurance covering the same 
loss’ as contemplated either in answer to 
question 8 or which required notice of 
appellant under the provisions of section 17 
of its policy. What appellant meant in 
asking question 8 was other accident and 
health insurance and that is exactly what 
appellee meant when she answered ‘no’ to 
question No, 8. This meaning and under- 
standing of the contract is what the parties 
to the insurance contract are bound by. 
This is the same meaning to be given 
section 17 of the insurance contract. To 
adopt a strict view in favor of a partial 
forfeiture of the insurance bought and paid 
for [by] the appellee is a view of the law in 
which I cannot concur.” 


Bowles Case 


The same side of the argument was taken 
up by the court in the case of Bowles v. 
Mutual Benefit Health and Accident As- 
sociation, 99 F, (2d) 44, 119 A. L. R. 756, 
decided in 1938, which holds that an agree- 
ment, being assumed under an accident 
and health insurance policy, to notify the 
insurer of the taking of “additional insur- 
ance” is not to be construed as requiring 
notice to be given of the taking out of a 
life insurance policy containing a provision 
for double indemnity in case of accidental 
death and for monthly payments to the 
insured in case of total and permanent 
disability. 


The court, deciding this case on the fact 
that there is a difference of opinion among 
insurance men as to whether such policies 
cover the same loss, says: “When the policy 
in suit is construed, as it must be, in the 
light most favorable to the insured, it is 
clear that notice of the Equitable policies 
was not required under it. The requirement 
that the defendant be notified of the taking 
of additional insurance had reference to the 
kind of insurance covered by the policy, 
ie, accident or health insurance. And, in 
view of the difference of opinion among 
insurance men as to whether life insurance 
carrying double indemnity and disability 
features should be considered as embraced 
within accident or health insurance in de- 
termining the amount of sickness or acci- 
dent indemnity, we cannot hold as a matter 
of law that it is so embraced. The fact 
that defendant so considered it is imma- 


terial. The policy must be construed, not 
in the light of defendant’s understanding, 
but in the light of the interpretation which 
others might place on it in view of the 
usages of the insurance business and under 
the rule that any ambiguity must be re- 
solved against the company. 


“It is clear that there is a real difference 
between a life policy with double indemnity 
and disability benefits and an accident and 
health policy, such as we have here, pro- 
viding for death benefits. The dominant 
purpose of the two kinds of policies is 
entirely different, the risks which they 
cover overlap in only a small segment, and 
it would not occur to the ordinary man 
that one was additional insurance of the 
sort covered by the other. When, in addi- 
tion to this, those skilled in insurance are 
in disagreement as to whether life insurance 
with double indemnity and disability fea- 
tures should be counted as additional health 
or accident insurance, language of a life 
and accident policy requiring disclosure of 
additional insurance of such character can- 
not be held to embrace life insurance policies 
with double indemnity and disability fea- 
tures without doing violence to the well 
settled rule of construction to which we 
have referred.” 


The court attempts to distinguish be- 
tween this case and the Gilbert case, saying: 
“The case of Gilbert v. Inter-Ocean Casualty 
Co., 41 N. M. 463, 71 P. (2d) 56, is distin- 
guishable from the case at bar in that there 
was no evidence there corresponding to 
that introduced by stipulation here as to 
the difference in custom among insurance 
men with respect to counting the double 
indemnity and disability features of life 
policies as health and accident insurance. 
It is to be noted, also, that there is a 
dissenting opinion in that case which seems 
more in accord with the weight of au- 
thority than does the opinion of the court.” 


Death Benefits 


There is some difference of opinion 
among the courts as to whether the pro- 
ration clause applies to death benefits. It 
is believed that the argument and the 
decision in the case of Floeck v. United 
Benefit Life Insurance Company, decided 
September 24, 1948, not yet reported in 
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the New Mexico Reports, but found in 
{13 CCH Lire Cases 420] 197 P. (2d) 897, 
present the weight of authority, and repre- 
sent, by far, the majority view, especially 
where the dominant features of the policies 
are the same. The argument presented to 
the court in this case follows: 


“At the time of the death of Gerald 
Edgar Floeck, he was carrying two acci- 
dent policies, the one written by defend- 
ant and the other written by the Federal 
Life Insurance Company. Both policies 
insured against loss of life of the insured. 
Both policies were payable to plaintiff, the 
widow of decedent. 


“Defendant’s policy contained Standard 
Insurance Section 17, commonly called 
the proratio clause. A policy containing 
the same clause was considered by this 
court in the case of Gilbert v. Inter-Ocean 
Casualty Co. of Cincinnati, 71 P. (2d) 
56, at 57, (N. M.), 41 N. M. 463. Analyzing 
this case, it holds that the names of the 
policies are not determinative of the charac- 
ter of the coverage, and that the interpreta- 
tion of the policy depends on substance 
and not on form. 


“As to the validity of the clause, the 
court says: ‘If insured carried “other 
insurance covering the same loss” without 
notice to appellant, the proratio clause 
is operative. It makes no difference 
whether the “other insurance” existed at 
the time appellant’s policy was issued or 
subsequently. Unquestionably the policies 
of the Mutual Life Insurance Company 
involved and that issued by appellant are 
characterized by marked differentiating 
features, yet they are alike in some partic- 
ulars. They overlap in two places at 
least. Both cover death resulting from 
accident; in case of total permanent dis- 
ability resulting in inability of insured to 
engage in any gainful occupation or em- 
ployment for wage or profit, disability 
benefits may be recovered under each. 
Under the policy issued by appellant there 
are coverages not in the mutual policy. 
It takes death by accident or the existence 
of a certain condition of total permanent 
disability to bring into operation both 
policies. Viewed prospectively from the 
standpoint of the policies above, if the 
provisions of each conceivably, neverthe- 
less remotely, could cover loss due to total 


permanent disability as therein defined, 
then they each covered the same loss and 
absent notice to appellant the appellee 


would be required to accept proration.’ 


“The policies under consideration in the 
Gilbert case were different. One of them 
was a life insurance policy with accident 
benefit features, and the other one was an 
accident policy. The court held. that the 
two policies overlapped in two places at 
least. The present policies before you in 
this case overlap in all of their accident 
features and insofar as death by accidental 
means is concerned, they totally overlap, 
Both cover death resulting from acci- 
dent. The insured met his death by acci- 
dental means within the scope of both 
policies. 


“The court further holds, that in the 
absence of notice to the defendant com- 
pany, the plaintiff would be required to 
accept proration. 


“We call attention to part of Justice 
Brice’s special concurring opinion. We 
believe it correctly states the law and the 
interpretation to be applied to the pro- 
ration clause. The section of the con- 
curring opinion is as follows: ‘We all 
agree that the meaning of “other insurance 
covering the same loss” as used in para- 
graph 17 is the key to the solution of the 
principal question to be answered. There 
are but two possible meanings: “Other 
insurance” either includes any overlapping 
insurance, whether accident, health, or life; 
or else it has reference to insurance 
indemnifying against all of the eventualities 
insured against by appellant. There is no 
middle ground. 


“*At the time the policy was issued there 
was no “loss,” and “other insurance cover- 
ing the same loss” could have no reference 
to a loss that does not occur. It required 
death, accident, or sickness to bring “loss” 
into the transaction. It looks to the 
future; applies prospectively; that is, if 
and when a liability arises under the policy 
sued on the appellee is carrying with 
another company, etc., other insurance 
covering the same loss (that is, the loss 
for which indemnity is claimed); written 
notice of which had not been given appel- 
lant, then the proration provision would 
apply. This is the only meaning I am able 
to find in the language used.’ 
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“Tracing the law further, we find that 
practically the same question that is raised 
by the trial court in holding that the 
proration clause does not apply to death 
claims, was decided in two federal court 
cases. Graham v. Business Men’s Assur- 
ance Company of America, 43 Fed. (2d) 
673, decided by the Court of Appeals, 
Tenth Circuit, and involving the question 
under Oklahoma law, and Massachusetts 
Bonding & Insurance Co. v. Santee, 62 
Fed. (2d) 724, decided by the Ninth Circuit 
Court. 

“The first case, which we will refer to 
as the Graham case, although reversed on 
another point, upheld the proration clause 
in death benefit claims, holding: ‘The 
second contention of plaintiff is that the 
provision applies only to loss of time and 
not to loss of life. Plaintiff argues that 
the reason for the provision is to protect 
the company against malingerers; that men 
might feign injury to collect large indemni- 
ties for loss of time, but do not feign death 
for that purpose. But where language 
used by the parties is clear, courts are 
not justified in ignoring it, however plausi- 
ble the reasons advanced. The contract in 
question repeatedly speaks of “indemnity 
for loss of life.” In fact, the agreement to 
pay in case of death is referred to as an 
“Indemnity for Loss of Life Payable to 
the Beneficiary.” Clause 17 provides that, 
in case of additional insurance, the com- 
pany “shall be liable only for such portion 
of the indemnity promised,” etc. The trial 
court was correct in declining to eliminate 
from clause 17 the indemnity payable for 
loss of life.’ 

“In the case of Massachusetts Bonding 
& Insurance Co. v. Santee, supra, the 
Graham case was referred to and quoted 
with approval. 

‘At the time of his 


“The court says: 
death the insured carried another accident 
policy in the Sentinel Life Insurance Com- 


pany. Both policies covered loss of life 
by accidental means. The learned Trial 
Court held that there could not be an 
apportionment of a loss arising out of the 
death of a human being, and declined to 
give effect to section 17 of the policy on 
the prorationing basis. We are of the 
opinion that this was error. The Washing- 
ton statute expressly authorizes the in- 
sertion of section 17 in the policy, and 


since it is not against public policy it is 
as binding upon the contracting parties as 
any other provision of the contract. The 
meaning of the section is plain, and we 
can see no good reason why it should 
not be enforced. This prorating provision 
of the contract could easily have been 
avoided by the insured by simply giving 
notice of the existence of the other policy.’ 


“The court further quoted from Dustin 
v. Interstate Business Men’s Accident 
Association, 37 S. D. 635, 159 N. W. 395, 
in which the court held that the pro- 
ration clause of an insurance policy is not 
contrary to any law nor is it immoral 
and, unless it is contrary to public policy, 
it must be given effect. The court held 
that such policy was not contrary to public 
policy. 

“There has been considerable confusion, 
as pointed out by Justice Brice in the 
Gilbert case, in the various decisions cover- 
ing the proration clause in accident insur- 
ance policies. In recent years, such clauses 
have been included in accident insurance 
policies and usually provide for prorating 
if the insured should carry with another 
company, association or society, other 
insurance covering the same loss without 
giving written notice to the insurer, and 
for a return of such part of the premium 
paid as shall exceed the pro rata for the 
indemnity thus determined. Such a pro- 
vision is not against public policy and is 
recognized as being valid in the Gilbert 
case. The Graham case and the Santee 
case hold that such provision is applicable 
in the event of death and to death benefits. 
We believe that the uncertainty of the law 
in the earlier cases has given way to a 
complete recognition of the validity of the 
proratio clause as done in the Gilbert Graham 
and Santee cases. Such a provision has now 
been provided for by statute in New Mexico. 
(1947 Session Laws, Chapter 207.)” 


The court decided that the proratio 
clause would apply to death benefits on 
the basis of the Graham and Santee cases 
and the case of International Travelers’ 
Association v. Gunther, 280 S. W. 172 (Tex. 
Com. App.), together with the annotation 
and cases cited in 119 A. L. R. 765 and 
50 A. L. R. 1380, saying: “A consideration 
and appraisal of the decisions dealing with 
the specific question presented persuade us 
that the trial court erroneous:y excluded 
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death payments from an application of the 
provisions of section 17 of the policy, 
known as the standard proration clause.” 


There is an interesting phase in the 
Floeck case, in that the beneficiary, who 
was also the beneficiary under the first 
policy, procured the second policy without 
the knowledge of the insured, who died 
without knowing of the second policy. 

There were no cases of health, accident 
or life insurance found where the same 
question was raised and where the insur- 
ance had been procured by the beneficiary 
or other person without the knowledge of 
the insured. The court turned to the 
cases involving fire insurance for its con- 
clusion, holding that the beneficiary stands 
in the shoes of the insured, that her 
rights do not rise above what his would 
have been were he alive and seeking dis- 
ability benefits following accidental injury 
and that she must take the policy as she 
finds it and abide by its terms. 


What Is ‘Same Loss’’? 


If the courts would follow the generally 
accepted definition of loss as interpreted 
in insurance policies and insurance cases, 
and by the insurance fraternity, it would 
be fairly simple to decide what is meant 
by the “same loss.” The definition of 
“loss” given by Black’s Law Dictionary 
(third edition) is: “The injury or damage 
sustained by the insured in consequence of 
the happening of one or more of the acci- 
dents or misfortunes against which the 
insurer, in consideration of the premium, 
has undertaken to indemnify the insured. 
1 Bouv. Inst. no. 1215”. 


The loss referred to must mean’ the 
loss resulting on account of death, acci- 
dent or sickness. When it is thought of in 
that light, there is no difficulty in deter- 
mining what loss is meant. Judge Brice 
evidently had some such definition in mind 
when he said in the Floeck case: “At the 
time the policy was issued there was no 
‘loss’ and ‘other insurance covering the 
same loss’ could have no reference to a 
loss that does not occur. It required 
death, accident, or sickness to bring ‘loss’ 
into the transaction. It looks to the 
future; applies prospectively; that is, if 
and when a liability arises under the policy 
sued on the appellee is carrying with 


another company, etc., other insurance 
covering the same loss (that is, the logs 
for which indemnity is claimed), written 
notice of which had not been given appel- 
lant, then the proration provision would 
apply.” 

In the case of Wahl v. Interstate Business 
Men’s Accident Association, 201 Ia. 1355, 
207 N. W. 395, the court held that the 
loss was not the same because the beneficiaries 
were not the same. In discussing the 
same loss, the court says: “The clause 
speaks of ‘the same loss’, The Woodmen 
policy is payable to the beneficiary or the 
legal representative; the Travelers’ to the 
legal beneficiary; the Mutual Benefit to 
the beneficairy or the estate; the Interstate, 
as reformed, one half to the estate, and 
one half to the wife. The record does 
not show that the policies covered ‘the 
same loss’, for under elementary principles 
the loss to the estate, the loss to the 
wife, the loss to the beneficiary, are not 
‘the same loss’, unless, possibly, in the case 
of the wife and beneficiary they should be 
the same.” 


If the reasoning in this case is followed, 
then in order to defeat the proratio clause 
in death cases, all an insured need do would 
be to name different beneficiaries in his 
different policies. This we do not believe 
to be the intent of the policies or the best 
reasoning. 


Careful Drafting Advised 


As to other grounds on which some 
courts are inclined to hold such -proratio 
clauses inapplicable, especially as to death 
benefits, if the companies desiring to avail 
themselves of the benefit of the proratio 
provisions wish specifically to include death 
benefits, there appears to be no valid reason 
why such a proratio clause could not be 
drafted to include death _ benefits 
specifically. 

Since there appears to be a_ sound 
actuarial basis for the proratio clause, it 
appears to the writer that such a provision 
is, and should be, as valid as to death 
benefits payable under a health and acci- 
dent policy as benefits payable for loss 
of time, etc., under the provisions of the 
policy providing for such payments, A 
reference to the volume of claims paid 
under disability provisions of various types 
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of policies, following the financial recession 
of 1929, and to the fact that many of the 
major companies eliminated such disability 
coverage from their policies thereafter 
should offer sufficient evidence for the 
need of such protection as afforded the 
insurer by the proratio clause. Assuming 
that such protection is desirable, the only 
considerations remaining are to _ insure, 
first, that the proratio clause is so directed 
to the attention of the policyholder that 
it cannot be said that it is a “trap,” and, 
second, that the clause is so drafted that 
it clearly includes all “losses” which the 
insurer desires it to include. 


Statutes 


A number of the states have approved 
the proratio clause by statute. The New 
Mexico statute enacted in 1947 in “An Act 
to Provide for the Regulation of Accident 
and Health Insurance” (Laws of New 
Mexico, 1947, Chapter 207, paragraph 8(b) ) 
is a fair sample of statutes approving the 
clause. It reads: “. . . if the insured 
shall carry other insurance covering the 
same hazard, excepting workmen’s com- 
pensation and occupational disease without 
giving written notice to the company or 
its duly authorized agents, then only for 
such proportionate amount of benefits as 
the indemnity promised bears to the total 
amount of indemnity in all the policies 
covering such hazard and for the return of 
such part of the premium paid as shall 
exceed the pro rata of the premiums for 
the benefits paid.” 


Conclusion 


From the foregoing, it is believed that 
the following course will be followed by 
the insurance companies in health and acci- 
dent policies and by the courts in their 
decisions in the future: 


(1) The proratio clauses will be con- 
tinued in health and accident policies. 
The wording may be changed, clarified 
and strengthened, but the meaning will 
not be modified. 


(2) The vast majority of the courts 
will hold such clauses valid where two or 
more insurance policies are issued to the 
same person covering the same loss, regard- 
less of whether the loss résults from per- 
sonal injury or from death. The proratio 
clause -will be upheld as to death benefits 
the same as in personal injury cases in 
which death does not result. 


(3) Where the dominant features of 
the policies are not the same but where 
they cover the same loss whether in per- 
sonal injury or death, a strong minority 
will hold that the proratio clause does 
not apply; but the weight of authority, 
even in such cases, will uphold the validity 
of the clause. 


(4) More states will approve the pro- 
ratio clause by statute. 


(5) The generally accepted definition 
of loss as interpreted by the insurance 
fraternity will become the ultimate criterion 
in determining what is meant by “the same 
loss.” [The End] 


i 


Superintendent's Attorneys’ Fees, 
A Matter of State Appropriation 


Certain Missouri attorneys brought suit to collect reasonable attorney fees 
for services rendered the Superintendent of Insurance, and to impress a lien 


on certain funds in the hands of the State Treasurer. 


The attorneys had been 


hired to obtain a court order directing certain insurers to pay into court insur- 
ance premiums collected from policyholders in excess of an authorized rate, 
and which could not be returned to the policyholders as directed by court order 


in the light of the policyholders’ disappearance. 


The Missouri Supreme Court 


declared that inasmuch as there was nothing in the escheat statute which would 
authorize the payment of such a fee out of the funds collected, no court could 


authorize such a payment. 
legislature. 


ber 13, 1948. 


Weatherby v. Jackson, Etc. and companion cases. 


Redress must come from an appropriation by the 


Filed Decem- 
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IS THE 
EMPLOYER’S 
MORAL DUTY 


By PHILIP BLACHER 


F ORTY YEARS have passed since the 
appearance of an article by Professor 
Francis H. Bohlen in 56 University of 
Pennsylvania Law Review 217, 316 (April, 
May, 1908), entitled “The Moral Duty to 
Aid Others as a Basis of Tort Liability.” 
In this excellent article, in which he per- 
ceived this novel phase of the law, Professor 
Bohlen carefully discussed the underlying 
principle for the recognition of this duty 
and various court decisions which had ap- 
peared in the few years prior thereto. 


Duty to Aid the Stricken 


This rule of law, which was perceived by 
Professor Bohlen and accepted by the 
courts, seems a natural and logical one. 
It places added responsibility upon employ- 
ers and is stated as follows: 

When an employee is stricken, to the 
knowledge of his employer, and has avail- 
able neither family, friends, nor ability to 
provide the care and medical assistance 
for himself which his condition imperatively 
demands, the dictates of humanity cast 
upon the employer, as the one nearest in 
obligation, the duty to provide, during the 
emergency, whatever is immediately and 
urgently required for the preservation of 
life and limb. It is only where there is 
no relative or friend present to help the 
sick or injured employee at a time of ur- 
gent necessity that the duty and authority 
rest upon the employer, acting by its high- 
est representative present, to render assist- 
ance. Someone must serve the helpless 
man, and the law devolves the duty upon 
the master rather than upon a stranger. 

The “progressive thought in determining 
this duty is evidenced by the decisions of 
the United States Supreme Court and the 
courts of several states. The cases upon 


A New Phase 


which these decisions were made were suits 
based on common-law negligence and suits 
brought under the provisions of the Federal 
Employers’ Liability Act, the Jones Act 
and various state death acts. The principle 
was not unqualifiedly expressed by those 
courts accepting it, for while the common 
law recognized that liability will attach 
where injury results from malfeasance, it 
was difficult to pursuade the courts that 
liability may attach for non-feasance. 


Medical Assistance 


Even the liability for failure to provide 
medical assistance to a helpless member of 
a family was considered doubtful, but in 
Territory v. Manton, 14 Pac. 637, 19 Pac. 
387 (1888), the court held that a husband 
owes a duty to take active steps to rescue 
his wife from a position of peril into which 
she has fallen, either by mischance or by 
her own conduct. This duty has since 
been applied in cases of master and servant 
relationship, carrier and passenger relation- 
ship, and, in Vandalia Railroad Company v. 
Bryan, 60 Ind. App. 223, 110 N. E. 218, 
was applied in a trespasser case. Then in 
Depue v. Flateau, 100 Minn, 299, 111 N. W. 
1 (1907), a host who was overcome by 
sudden illness was refused permission 
to stay overnight in his host’s house, 
and was placed in his sleigh with the reins 
tied to his shoulder as he was _ helpless 
and incapable of holding them in his hands. 
He fell out of the sleigh and remained by 
the roadside all night. The decision in 
favor of the guest was based primarily on 
the active wrongdoing of the innkeeper and 
not on the basis of an existing relationship. 
However, the case was relied upon by other 
courts and frequently has been. cited and 
referred to in the creation of the duty. 
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Relationship of Parties 


Although this article primarily deals with 
the duty in a master and servant relation- 
ship, from reading the various decisions it 
seems clear that the courts would not 
hesitate to impose a duty in situations 
where the relationship was a casual one or 
even nonexistent. It will be noted in 
Vandalia Ratlroad Company v. Bryan, supra, 
that the injured person was a trespasser, 
but was picked up by a conductor of the 
railroad, under direction of a superintend- 
ent. By its assumption of care for the 
injured man, the railroad was thus placed 
in the status of a volunteer. It is appa- 
rent that if the injured man had not been 
a trespasser, but had sustained his injuries 
from causes not associated with the rail- 
road operation and not on railroad prop- 
erty, the assumption of care, in_ itself, 
would have imposed a legal duty upon the 
railroad to continue the care during the 
existence of the emergency. For cases deal- 
ing with the liability of a volunteer we may 
refer to Bresnahan v. Lonsdale Company, 
51 Atl. 624 (R. I., 1900), Baker v. Adkins, 
et al., 278 S. W. 272 (Tex., 1925), and 
Tullgren v. Amoskeag Manufacturing Com- 
pany, 133 Atl. 4 (N. H., 1926). This same 
duty would exist if a stranger should volun- 
tarily assume to help a blind man walk 
across a thoroughfare and, unwittingly but 
carelessly, lead him into an open manhole 
or into the path of a moving vehicle. As 
we observed in Depue v. Flateau, supra, 
the innkeeper was in fact a volunteer, who 
owed a duty of reasonable care to the per- 
son in his charge. 


Early Precedent Adverse 


To gain some insight into the adverse 
Precedent that confronted later courts to 


NEW JERSEY 


which the question was presented, we refer 
to King v. Interstate Consolidated Street 
Railway Company, 23 R. I. 583, 51 Atl. 
301 (1902),. where a master and servant 
relationship did exist. King was employed 
by the railway to help remove snow from 
its tracks over a wide tract of open 
country, remote from dwelling houses and 
other habitations. The work was very 
trying, exhausting and dangerous, and while 
he was so engaged, both of his feet were 
frozen. He informed his immediate su- 
periors of this fact and requested them to 
carry him to his home. When they re- 
fused to do so, he was obliged to make his 
way home on his hands and knees. This 
fantastic journey, which took thirteen 
hours, caused his feet to become so badly 
frozen that they afterwards had to be 
amputated. 


Mr. Justice Tillinghast, speaking for the 
Rhode Island Supreme Court, in affirming 
a dismissal of the suit, disposed of the 
matter by stating: 


“The employee is supposed to look out 
for himself insofar as the provisions for 
his physical wants are concerned and to 
protect himself from the cold and incle- 
ment weather, which is a danger inherent 
to the work, as best he may; and it is 
well settled that no legal duty devolves 
upon the employer in regard to such mat- 
ters.” 

Then, by way of explanation, the court 
added: 

“That the defendant’s conduct towards 
the plaintiff in refusing to carry him home 
after his feet were frozen was highly repre- 
hensible, morally speaking, no one will 
question. Indeed, it is well-nigh incon- 
ceivable that the agents and servants of 
the defendant corporation could have been 
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guilty of so gross an act of inhumanity. 
But courts of law can only take notice of 
legal rights, duties, and obligations, and 
must decide cases in accordance therewith, 
regardless of inhumanitarian questions.” 


This shocking attitude of a high tribu- 
nal, if it had been followed by others, 
would have subjected the courts to severe 
criticism. It is acknowledged that the 
general rule is that, in the absence of any 
agreement or contract, there is no duty 
on the part of an employer to provide 
medical assistance, or other means of being 
cured, to an ill and diseased employee, even 
though the illness or disease arose from 
the negligence of the employer. (Koviacs v. 
Edison Portland Cement Company, 3 N. J. 
Misc. 368; 18 R. C. L. 506; 26 Cyc. 1049.) 
This rule is not affected by the provisions 
of workmen’s compensation acts, because 
an employee cannot secure any benefits 
under the compensation act unless he can 
first establish that the injury from which 
he is suffering was brought about by an 
accident arising out of and in the course 
of his employment. But to apply the gen- 
eral rule without regard to the particular 
facts and in disregard of sudden emergen- 
cies—although not occasioned by trauma 
—which might arise to endanger life, would 
have tended to destroy public confidence 
in the courts and might have eventually 
resulted in enactment of statutes or amend- 
ments to the workmen’s compensation act 
for this purpose. The confusion which 
would have then arisen might have been 
insurmountable. A law cannot always anti- 
cipate every possible situation which might 
arise and the reliance upon a statute in 
creating the duty rather than upon court 
action might have tended to defeat the 
purpose for which the statute was en- 
acted. Fortunately, the opportunity pre- 
sented itself to several courts in cases 
where the circumstances were such as to 
require forthright decisions. 


Rationale of Rule 


The rule of law thus established is quite 
clearly an outgrowth of abstract justice 
and humane consideration, which requires 
one to do certain things for another, and, 
as applied in the master and servant rela- 
tionship, proceeds under the premise that 
the employee is performing certain services 


under the will of the master at a certain 
place. The duty is imposed upon the 
master only when certain conditions ob- 
tain. Primarily, it is necessary that the 
employee be rendered helpless and require 
immediate attention in the emergency, and 
that the employer have knowledge of the 
condition. This is so, regardless of fault 
on the employer’s part. The duty arises 
with the emergency and expires with it; 
the master is required to provide medical 
aid and attention, or expeditious transpor- 
tation to a point where the employee can 
be cared for properly by his family and 
friends or a public agency. The duty 
should not be recognized as a tacitly im- 
plied term of the employment contract, 
but rather as a duty arising out of the 
relationship and imposed by law, similar 
to the duty to supply safe tools, etc. Even 
in the King case, supra, the court acknowl- 
edged that a breach of a duty expressed 
or implied from a contract would give rise 
to a cause of action. 


In analyzing the decisions wherein the 
duty was imposed, it will be observed that 
the rule frequently has been applied to 
railroad employees; in some instances it 
has been extended to apply to other indus- 
tries where the employment was of a 
hazardous nature. But the principle should 
be extended to all employees as, basically, 
there should be no distinction predicated 
upon a difference in the character of the 
industry. Whether the place of employ- 


‘ment is isolated or whether the employ- 


ment is of a hazardous nature should not, 
in itself, operate to fix the duty: Rather, 
the helplessness of the sick person should 
be the determining factor. When a per- 
son is stricken and rendered helpless, 
whether from injury or illness, having a 
hospital or doctor nearby is of no benefit 
to him unless aid is summoned. 


The author has included quotations from 
the representative opinions herein presented. 
These cases have been oft cited and re- 
ferred to, and entire paragraphs from their 
opinons have been incorporated in later 
decisions. 


Hunicke Case 
In Hunicke v. Meramec Quarry Company, 


262 Mo. 560, 172 S. W. 43 (1914), an 
action was brought to recover damages for 
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failure to provide emergency care and atten- 
tion to an injured employee. In answer to 
defendant’s contention that a cause of act- 
tion was not stated, the appellate court 
said: 

“The principal legal proposition involved 
in this case is somewhat novel, and that is 
the first time it has been directly presented 
to this court for consideration.” 

The court continued: “In my opinion 
there is no possibility of doubt but that 
the law is that whenever one person em- 
ploys another to perform dangerous work, 
and that, while performing that work, he 
is so badly injured as to incapacitate him 
from caring for himself, then the duty 
of providing medical treatment for him is 
devolved upon the employer; and that duty, 
in my Opinion, grows out of the fact that, 
when we get down to the real facts in 
all such cases, there is an unexpressed 
humane and natural understanding exist- 
ing between them to the effect that, when- 
ever any one in such a case is so injured 
that he cannot care for himself, then the 
employer will furnish him medical or surgi- 
cal treatment, as the case may be. This 
is common knowledge. There is not an 
industrial institution in this country, great 
or small, where the practice is not being 
carried on today; and that has been the 
custom and usage among men from the 
dawn of civilization down to the present 
day, and will continue to be practiced in 
the future, just so long as the human 
heart beats in sympathy for the unfortunate 
and desires to aid suffering humanity. The 
same principle underlies all other avoca- 
tions of life. 

“But, seeing the wisdom, goodness, and 
justice of this moral law, the law of the 
land laid its strong hand upon it, the same 
as it did upon many other good and useful 
customs of England, and breathed into 
them a living rule of legal conduct among 
men. It says unto all who employ labor 
that, because of this universally practiced 
custom of men to furnish medical or surgi- 
cal aid for those who are stricken in their 
presence, you must furnish the employee 
with such services when he is so badly 
injured that he is incapacitated from caring 
for himself. This is but the application of 
extension of the common-law rule which 
requires the master to furnish his servant 
with a safe place in which to work, and 


safe instrumentalities with which to per- 
form that labor. That law grew out of the 
old customs and usages of the English 
people of furnishing their servants with a 
safe place in which to work and safe 
instrumentalities with which to labor. So 
universally true was that custom that the 
law read into all contracts of labor an 
implied promise on the part of the master 
to furnish those safeguards to his servants. 
There is no statutory or written law upon 
the subject. It is simply what is called 
the unwritten or common law of England, 
which has been adopted by statutes in this 
and many other states of the Union. 


“So in like manner the universal custom 
of employers furnishing their employees 
with medical aid when so badly injured 
that they could not care for themselves, 
the common law, as in the cases of the 
safety appliances before mentioned, breathed 
into that custom an implied agreement or 
duty on the part of the former to furnish 
the latter medical or surgical aid whenever 
he was so badly injured that he could not 
care for himself. This law, like the one 
previously mentioned, has no _ statutory 
origin, but has ripened into a law froin 
wise and humane usages and customs that 
are so old that the memory of man runneth 
not to the contrary, and will continue so 
long as the conduct of man is prompted 
and governed by love and humane senti- 
ments.” 


The foregoing should be compared with 
the Rhode Island opinion in the King case. 


Carey v. Davis 


In the case of Carey v. Davis, 180 N. W. 
889 (S. Ct. Ia., 1921), defendant employed 
plaintiff as a farm laborer in the excavation 


of a gravel pit. He became overheated 
and fell in a faint or fit. Having partially 
recovered therefrom and resuming work, 
he again suffered an attack of that nature, 
and, while in that condition, the defendants 
had him removed and laid in a wagon box 
at or near the place where he had been 
working. He was left there unattended, 
in an even more exposed condition and 
without care or protection. After four 
hours, plaintiff had recovered sufficiently 
to make his own way home. 


The plaintiff brought suit for injuries 
sustained by reason of the defendants’ fail- 
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ure to provide him with reasonable care 
in his sick and helpless condition. The 
defendants contended that there was no 
legal duty on their part to provide plaintiff 
with the relief or help which he needed. 
Upholding plaintiff’s cause of action, the 
court said: 


There is no obligation or claim 
that the faintness or prostration of the 
plaintiff was caused or in any manner pro- 
duced by the negligence or misconduct of 
the defendants. Would such legal 
duty arise under the alleged circumstances? 
It is unquestionably the well settled gen- 
eral rule that, in the absence of any agree- 
ment or contract therefor, the master is 
under no legal duty to care for a sick or 
injured servant for whose illness or sick- 
ness he is not at fault. Though not un- 
just in principle, this rule, if carried un- 
flinchingly and without exception to its 
logical extreme, is sometimes productive of 
shocking results. To avoid this criticism 
there is a tendency of the courts to hold 
that, where in the course of his employ- 
ment a servant suffers serious injury or 
is suddenly stricken down in a manner in- 
dicating the immediate and emergent need 
of aid to save him from death or serious 
harm, the master, if present, is in duty 
bound to take such reasonable measures or 
make such reasonable effort as may be practi- 
cable to relieve him, even though such 
master be not chargeable with fault in 
bringing about the emergency.” 


Other State Decisions 


In Troutman’s Administratrix v. Louis- 
ville and Nashville Railroad Company, 179 
Ky. 145, 200 S. W. 488, the court, after 
reviewing the decided cases, extended the 
doctrine as applied in the railroad cases to 
other hazardous industries by concluding 
that there is no reason why every type of 
employer should not be charged with the 
same duty: 


“It therefore seems to us that, if distinc- 
tions in this respect are to be made at all, 
the difference in the duty should not be 
put upon the ground that one corporation 
is engaged in operating a railroad, while 
another corporation is engaged in some 
other business, but that the duty should 
be extended to all corporations engaged in 
hazardous employments. In other words, 


the rule of equal liability under substantially 
similar circumstances should be applied to 
all corporations and employers of labor 
who are engaged in a hazardous business, 
and the rule of nonliability should be con- 
fined to corporations and persons not engaged 
in what are usually known as hazardous 
businesses. It is true that this distinction 
has many difficulties in the way of its 
fairness and justness to employers and 
employes, and the application of it to parti- 
cular cases would involve many questions 
subjecting the distinction to doubt and 
confusion. This, however, cannot be 
avoided so long as distinctions are attemp- 
ted to be made between the duty that 
different classes of corporations or masters 
owe to their injured servants. It could, 
however, be avoided if the same rule were 
applied to all corporations and all masters, 
as we think it should be.” 


The case of Atchison, Topeka & Santa 
Fe Railway Company v. Hix, 291 S. W. 
281 (Tex. Civ. App., 1927), afforded an op- 
portunity to decide whether a suit of this 
nature could be brought under the Federal 
Employers’ Liability Act. The court com- 
mented thereon as follows: 


“Appellant’s first insistence is that there 
can be no recovery under the Federal Em- 
ployers’ Liability Act (U. S. Comp. St. 
8657-8665), for injuries resulting in death, 
the employer not being liable for the pri- 
mary injury. 


“This question, under the Federal Em- 
ployers’ Liability Act, has never been passed 
upon so far as we are advised, but has 
been considered in a number of cases by 
state courts in cases arising under the death 
by wrongful act statutes of such states. 


“There being no ruling by the Federal 
Courts upon the question, we are at liberty 
to hold and do hold that such liability 
attaches to the master in a proper case 
arising under the Act.” 


Attitude of Federal Courts 


The attitude of the federal courts in this 
regard seems to have been indicated by the 
United States Supreme Court in Cortes v. 
Baltimore Insular Line, Inc., 287 U. S. 367, 
77 L. Ed. 368 (1932), where the Court, 
although not expressly called upon to do 
so, stated by way of obiter dicta: 
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“.. True indeed it is that a common 
carrier by land is not subject to a duty, 
except in special circumstances to give 
maintenance or cure to sick and disabled 
employees. We say except in special cir- 
cumstances, for it would be hazardous to 
assert that such a duty may not rest upon 
the representatives of a railroad as well 
as upon the master of a ship when the 
servant exposed by the conditions of the 
work to extraordinary risks, is helpless 
altogether unless relief is given on the spot.” 


Employer's Knowledge 


That the employer must have knowledge 
of the fact that the employee is stricken 
and helpless, was decided in Wilke v. Chicago 
Great Western Railway Company, 251 N. W. 
11 (S. Ct. Minn., 1933). There the em- 
ployee suffered from sunstroke and became 
helpless. However, he left the place of 
his employment unnoticed. A fellow em- 
ployee later saw him lying under a tree, 
but thought nothing amiss; yet a few 
minutes thereafter someone discovered the 
employee dying or dead, an alarm was 
given at once and immediate steps were 
taken to procure a doctor. An action was 
brought for the wrongful death of the 
employee. The Court, in commenting on 
the legal duty owed to the employee under 
such circumstances, said: 


that it is the duty of an employer 
to render proper care to a servant who in 
his service through accident or sudden ill- 
ness becomes unable to care for himself 
and is in imminent peril to life or limb 
unless immediate aid is given. If the em- 
ployer, after knowledge of the servant’s 
condition fails to give reasonable aid, he 
may be chargeable for the consequences 
due to such negligence. But to charge 
the employer with a duty to care for a 
servant unable to care for himself, the 
employer must have knowledge of the lat- 
ter’s helplessness or illness. Proof of such 
knowledge is signally wanting in this case. 
Of course, defendant is a corporation, and 
so knowledge would have to be brought 
home to someone who represented defend- 
ant at the gravel pit. There is no evidence 
that even a single one of defendant’s em- 
Ployees knew of the condition Paape was 


Son 99 


in, 


The “knowledge” of the servant’s con- 
dition, as a requisite, does not mean that 


the employer or his representatives must 
be diagnosticians. They are not required 
to know the nature of the ailment which 
has rendered the ill or injured employee 
helpless or the nature of the remedy or 
treatment which must be applied. Whether 
or not an individual is incapable of pro- 
viding care and attention for himself is not 
difficult for a reasonably prudent person 
to discern. The law does not say that a 
helpless individual is one who is unconsci- 
ous or even semiconscious, but, rather, an 
individual who, under the circumstances, 
cannot properly and with safety act for 
himself. In the recent case of Szabo vw. 
Pennsylvania Railroad Company, 132 N. J. L. 
331, 40 Atl. (2d) 562 (N. J. Ct. of Errors 
and Appeals, 1945), the decedent, employed 
by the railroad, suffered a sunstroke while 
removing railroad ties along the right-of- 
way, on a very hot day. Under the fore- 
man’s direction, two fellow employees took 
him home. Finding the door open but no 
one at home, they left him there. Shortly 
thereafter, he died because of the delay in 
securing medical aid for him. The appel- 
late court reversed the judgment of the 
Supreme Court and affirmed the action of 
the trial court. In commenting on the 
Supreme Court opinion which stated: “No 
evidence in the case renders to the fair 
assumption that the employer had knowl- 
edge, or should have had, that the employee 
was mortally stricken,” the appellate court 
said: 


“With this we do not agree. The fore- 
man of this labor crew had experience as 
such for a period of thirty-three years. 
While he was not called upon to correctly 
diagnase decedent’s particular ailment, he 
could or should have known of his physical 
and mental collapse and inability to care 
for himself, whatever the cause, if it existed. 
He saw and knew the physical prostration 
of decedent because he directed him to 
cease work. He knew that decedent could 
not care for himself because he directed 
two fellow employees to convey him to 
his home—one because he had an auto- 
mobile and the other because he knew where 
he resided. He knew that these two had 
to support and assist him into the convey- 
ance.” 


The requirement that the master provide 
medical aid and attention, or expeditious 
transportation to a point where the em- 
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ployee can be properly cared for by his 
family and friends or a public agency, was 
also clarified in the Szabo case, supra, when 
the court stated: 

“ . . The question was—under the 
conditions as he knew them or should have 
known them, did he exercise due care in 
simply directing, as he did, that decedent 
be conveyed to his home or should he 
have given directions assuring the delivery 
of the afflicted man to his family, to a 
physician or to a hospital so that he might 
receive the required care that he was un- 
able to direct and command for himself? 

“In taking him home and leaving him 
there alone without care or attention the 
two fellow workmen simply obeyed the 


orders of their superior, the foreman, to 
whom the negligence, if any, harks back.” 

For other cases of pertinent interest see 
Ohio & Mississippi Railroad Company v, 
Early, 141 Ind. 73, 40 N. E. 257; Gypsy 
Oil Company v. McNair, 64 Pac. (2d) 885; 
Sheehan v. Elliott Manufacturing Company, 
145 Atl. 139; Lithgow Manufacturing Com- 
pany v. Samuel, 71 S. W. 906; Railroad 
Company v. McMurray, 98 Ind. 358; and 
Northern Central Railway Company v. State, 
29 Md. 420. 

Undoubtedly, in decisions to come, we 
will find further extension of the duty and 
those of us who practice at the bar can 
take justifiable pride in the vigor and per- 
ception of our courts. [The End] 


—_— 


New York Concealment Decision Reversal Sought 


Five brokers’ organizations in the New York City area have filed a brief with 
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the New York Court of Appeals, seeking reversal of a three to two ruling by 

the Appellate Division that an inland marine policy is governed by the ocean 

marine rule with respect to concealment. Under the ocean marine rule a policy is 

void if the assured fails to volunteer material information to an insurer. The privi 

question arose under a salesman’s floater policy. The brief argues that no unde 

historical or factual basis exists for this extension, that it is contrary to common be a 

law and judicial precedent, and that there is no statute extending to other branches 

of insurance the rules of marine insurance as established by common law and 

judicial precedent. Stecker, d. b. a. B. H. Stecker Co. v. American Fire Assurance 

Co. New York Supreme Court, New York County, Trial Term. July 17, 1947. 

6 CCH Fire anp CAsuatty CAses 460. New York Supreme Court, Appellate Divi- 

sion, First Department. June 22, 1948. 6 CCH Fire ANp CASUALTY CasEs 685. insu 
moti 
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New Jersey ended the year 1948 with over 5,000 cash sickness group policies 


reach 10,000, approximately one-third of the state’s total. This doubles California’s Unit 
early experience, Private insurance eventually wrote about thirty per cent there 4H 
and New Jersey has had the advantage of California experience. P; 

In New York where the measure is up for consideration, the discussion fell 
centers on whether there will be a monopolistic state fund, favored by organized slan 
labor, or a competitive fund with insurance companies participating, of t 

The California appeals board has caused some confusion by declaring that mig! 
neither the private insurer nor the state fund has a right to reject a disability just 
claim because it is occupational in origin. This gives the employee the choice of one’: 
making claim against the disability fund or the workmen’s compensation insurer, is cc 
and makes it difficult for either insurer to estimate its loss experience. 
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The Right of Privacy 
in Insurance 


IT IS TO BE HOPED THAT COURTS WILL CONFINE IT TO REASON- 
ABLE LIMITS AND NOT PERMIT THE SUPERSENSITIVE TO ENRICH 


THEMSELVES ON MOOTED WRONGS 


ANY ATTEMPT to define the “right of 

privacy” results in almost complete 
frustration, One judicial definition after 
another has fallen short in the effort to 
give this right its all-encompassing effect 
and still keep it within reasonable bounds. 
Consequently, it becomes necessary to 
create a mosaic out of a number of deci- 
sions but, even then, the pattern is not 
always too clear. The trend of the recent 
decisions indicates that this right is still 
in the process of expansion and while its 
privileges are sometimes judicially denied 
under given sets of facts, the rule seems to 
be applied, with regularity, to an ever in- 
creasing variety of situations. 

The effect of this doctrine on insurance 
might not be so evident were it not for the 
fact that the leading case of Pavesich v. New 
England Life Insurance Company’ had an 
insurance background and set a force in 
motion that has given no sign of termination. 


History 


While there is authority to indicate this 
is an ancient right, there is ample evidence 
proving that Warren and Brandeis (later 
Mr. Justice Brandeis) introduced it to the 
United States and defined it in an article in 
4 Harvard Law Review 193 (1890).? 

Prior to that time, unless a set of facts 
fell within the boundaries of the law of libel, 
slander or some other recognized division 
of torts, there was no remedy for one who 
might have suffered an injury and had a 
just grievance. Libel and slander concern 
one’s reputation, but one’s peace of mind 
is concerned when his privacy is violated.’ 
Such actions could cover but a few of the 


1 Footnotes appear on pages 105-106. 
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Situations indicated under the right of 
privacy, as publicity is one of the bases for 
action for violation of privacy and not the 
untruth of published statements. A pub- 
lished statement may be ever so truthful 
but clearly violate one’s right of privacy. 
In the earlier decisions, courts strained to 
give relief by adapting the law of libel or 
slander. Such actions also were based on 
the theory of conspiracy.“ On some occa- 
sions, where an action for right of privacy 
was denied, recovery was permitted because 
of the existence of the breach of an implied 
contract. Thus, a photographer would have 
no right to supply merchants with photo- 
graphic copies of a person as the contract 
to take the photograph implied he was not 
to use the photograph for any purpose other 
than supplying such person with copies 
thereof.® 

Evolution has indicated that many courts 
are now fully cognizant of this right of 
privacy. Perhaps the right has developed 
out of a changing period in history. The 
advent of the modern newspaper and maga- 
zine, the advertising business, motion pic- 
tures, the candid camera and radio have 
contributed to a civilization where one’s 
privacy may be invaded in many ways. 
Printed testimonials of unknown and even 
obscure people have put a value on one’s 
name and photograph. 


Underlying Philosophy of ‘‘Right"’ 
The court in the Themo case* expressed 
some of the underlying philosophy of the 
right as follows: 
“Modern cases have made it possible to 
reach certain indecent violations of privacy 


UMM 
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by means of the law of libel, on the theory 
that any writing is a libel that discredits 
the plaintiff in the minds of any considera- 
ble and respectable class in the community 
though no wrongdoing or bad character is 
imputed to him.” 


The Latin maxim “Ubi jus, ubi remedium” 
has been used as one of the justifications 
for the right. This maxim brought into 
existence the common-law action known as 
actions on the case." 


Various state constitutions have provisions 
asserting that “every person ought to find 
a certain remedy in the laws for all injuries 
and wrongs which he may receive in his 
person, property or reputation.” * However, 
when the Fourth Amendment to the United 
States Constitution was invoked to bar from 
evidence conversations heard through a 
partition even when amplified by a detecta- 
phone, it was held that such listening was 
no more than overhearing a conversation in 
the same room.’ Mr. Justice Murphy’s dis- 
sent stresses the right of privacy, which he 
asserted is guaranteed by the Fourth 
Amendment. In the Themo case” the court 


William E. Mooney, General Attorney, 
Woodmen of the World Life Insurance 
Society 
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recognized the difficulty in 
right, when it said: 


defining the 


“Great difficulty exists in defining a right 
of privacy that will protect individuals 
against abuse and yet will not infringe the 
rights of the public and the press to discuss 
personalities.” 


Definitions 


The right of privacy has been defined as 
the right of an individual to be left alone” 
The “right” satisfies a modern demand.” 
It is the right to be free from unwarranted 
publicity or public ridicule,” and to be se- 
cure from invasion by the public into matters 
of a private nature. The Pavesich case™ 
seems to have initiated the pattern as it has 
been subsequently cited over fifty times. 


Another definition is that: “Every person 
has the right to demand that his private 
personal affairs should not be commented 
upon or scrutinized in public without his 
consent.” * 


In the case of Bednarik v. Bednarik*™ the 
court went to great lengths to explain the 
natural rights granted under the American 
constitutional law—rights which are “in- 
herent in the individual member of the state, 
personal, absolute and inalienable.” Among 
these rights is personal scrutiny of one’s 
body, private affairs, books and papers. 
Consequently, a proposed blood test to de- 
termine paternity was denied. This court 
followed this decision in the case of Mc- 
Govern v. Van Riper3" when a statute au- 
thorizing the photographing and fingerprinting 
of arrested persons, as well as the forward- 
ing of copies thereof to others, was held 
unconstitutional because it violated the right 
of privacy. 

Consequently, the action to vindicate one’s 
right of privacy outlines a new field of juris- 


prudence and continues to open up great 
avenues for controversies. 


States Adhering to Doctrine 


The jurisdictions where this right may be 
said to be recognized are Arizona,” Cali- 
fornia,” District of Columbia,” Florida,” 
Georgia,” Indiana,* Kansas,* Kentucky” 
Michigan,” Maryland,” Missouri,* New 
Jersey,” North Carolina,” Oregon,” South 
Carolina™ and Utah.” 
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States Opposed to Doctrine 


The states where this right has been 
denied are Colorado,“ New York,® Rhode 
Island,” Washington” and Wisconsin.® 

Courts in Ohio ® and Pennsylvania“ have 
inclined to the rule. In Massachusetts the 
question has been raised but never directly 
decided.” 

In states denying adherence to this doc- 
trine, there has been a tendency toward 
broadening the scope of other actions. For 


instance, in Colorado, breach of contract 


may reach certain invasions of privacy.* 


Some dozen states have enacted statutes 
that are intended to grant an action for cer- 
tain violations of privacy, but these usually 
limit the privilege.” 

It is well to bear in mind that a violation 
of the right of privacy may well fall within 
the class of transitory actions and that plain- 
tiff may select his own forum. Accordingly, 
if a plaintiff were residing in a state where 
violation of the right of privacy was not rec- 
ognized, he might bring his action in a state 
where the doctrine was clear. 


While this paper outlines the manner in 
which the right of privacy affects insurance, 
it would be extended unnecessarily if the 
many cases in which this right has been 
discussed were analyzed. It is possible only 
to cite leading and interesting cases and to 
draw analogies applicable to insurance sit- 
uations. 


Mercantile or Credit Reports 


This paper is not intended to reflect the 
law as it applies to mercantile or credit 
agencies as their liability is different from 


that of an insurance company. Insurance 
companies are usually subscribers to such 
agencies and receive their reports. Certain- 
ly, a subscriber could not assume any lia- 
bility for libel or violation of right of 
privacy by requesting a report on an appli- 
cant. What it does with such a report may 
or may not involve it in litigation. If it com- 
municates the contents of such a report, in 
whole or part, it may become liable, unless 
it is a privileged communication. The only 
case discovered which involves an insurance 
company, is that of Bohlinger v. Germania 
Life Insurance Company“ where a credit 
company transmitted to the insurance company 


a report as to the character and condition of an 
insurance applicant. The report was ob- 
tained in good faith and solely for the pur- 
pose of advising the company so that it 
might properly conduct its business. The 
company issued the policy applied for, mail- 
ing a copy of the report to its medical 
examiner and its agents requesting an ex- 
pression in regard to the contents of the 
report. The medical examiner advised the 
company that the credit report was untrue. 
However, the medical examiner and the 
company’s agents showed the report to 
the insurance applicant. No person, other 
than a stenographer, saw the report. The 
principal defense to the ensuing suit was 
that the report was privileged. The court 
held that, having been sent in good faith, it 
was a privileged communication. The fact 
that the report was seen by a stenographer 
in the agent’s office was held not to affect 
the privilege. 


This qualification of the privilege to con- 
vey otherwise libelous statements is, of 
course, subject to various constructions and 
interpretations. For the purposes of this 
paper it may be stated that such a communi- 
cation is usually privileged if it is trans- 
mitted in good faith and without malice 
to a company employee. The communica- 
tion or report of the mercantile or credit 
agency to its subscriber is usually held to be 
in confidence and is privileged.“ But if the 
company, in good faith, communicates this 
report to one of its employees or agents, 
it may or may not be privileged. Naturally, 
the conveyance of defamatory or libelous 
statements that are sent out without pur- 
pose may remove any privilege, as malice 
may be presumed, but if they are sent as 
outlined in the Bohlinger case the company 
should not sustain any liability.“ 


This right of privacy on occasion has 
been used to grant relief over very ques- 
tionable rights. When injury to one’s sensi- 
tiveness is to be compensated in a legal 
action, it will take some forthright judges 
to hold these actions within reason. Some 
of the cases examined indicate that if some 
plaintiffs are to be compensated for the “thin 
skins” they appeared to possess, no one’s 
name may ever be used without his consent. 
This primarily concerns newspapers and 
magazines, but the law that is made in 
controversies involving them will bind in- 
surance subjects. 
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Insurance Applications 


The reasons a company may have for 
rejecting an application for insurance or- 
dinarily may not be transmitted to third 
persons. The company may also have diffi- 
culty in translating into apt language the 
reasons for a rejection, Often several causes, 
any one of which could embarrass the ap- 
plicant were he to know they were being 
published, enter into the rejection.” The 
best rule to follow is to treat the informa- 
tion as confidential and to reveal it only 
after careful consideration. 

A resolution of an underwriters’ asso- 
ciation calling attention to a certain solici- 
tor’s representations and requesting insurance 
officials and agents to decline his business 
is privileged.* Inter-company communica- 
tions have been held to be privileged if made 
in the usual course of business.” However, 
if the communication is not connected with 
the company’s business, transmitting it to 
an employee may well constitute libel.” 

In the Holloman case™ it was decided 
that no action for invasion of privacy existed 
where one procured insurance on the life of 
another without the latter’s knowledge or 
consent. There were some circumstances, 
in that case, that took the situation out of a 
provocative invasion of rights: the amount 
of insurance applied for was small, the 
policy had lapsed before the suit was begun 
and the applicant had an insurable interest. 


Of course, it is against public policy to 
allow one to procure insurance on another’s 
life without the knowledge or consent of the 
latter.” The right of a parent or one stand- 
ing in loco parentis to procure insurance on 
the life of his child is recognized.™ So far 
as may be ascertained, the only remedy 
where insurance is obtained, without an in- 
surable interest, on the life of another with- 
out his knowledge and consent, is a return 
of the premiums paid.“ Perhaps this state- 
ment seems unnecessary. Modern insurance 
practice could hardly tolerate the issuance 
of a policy naming a beneficiary without an 
obvious insurable interest, especially when 
the insured neither knew nor consented 
thereto. 

However, situations could arise where the 
return of the premiums would not suffice. 
A fellow attorney for a life insurance com- 
pany regaled me with a story that might be 
apt. A grandfather applied for a $2,000 
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endowment policy on the life of one of his 
grandsons, requesting that the grandfather 
be named sole beneficiary. The child was 
living with his father, who was supporting 
him, and the grandfather had not assumed 
any financial obligations for the boy. The 
grandfather stated that he wished the ap- 
plication to be kept secret, that the parents 
of the child be not advised, that all notices 
of premiums, etc. be sent to the grandfather 
and that the premiums be payable at the 
company’s home office, as he did not wish 
anyone in his home town to know of the 
transaction. The excuse given by the grand- 
father for this extraordinary procedure was 
that in taking out this insurance he was 
preferring this grandson over several others, 
because the particular grandson bore his 
name. Assuming that under insurance prac- 
tices or restrictive laws the $2,000 insurance 
was the limit that could be issued on sucha 
child at his age, the insurance company 
could not accept such an application. Under 
the circumstances the grandfather had no 
insurable interest, and, even though the 
grandfather may have had the best of in- 
tentions, the very secrecy that he desired 
could well raise a legal presumption of 
fraud. If the secret were to be maintained, 
it would require the cooperation of insur- 
ance agent and company employees. The 
fact that the child would be insured without 
the knowledge and consent of the parents 
might give them a choice of action, when 
they learned about it. If they, in good faith, 
would apply for insurance for their son, it 
could well be rejected because of an over- 
insured individual. The reasons for the 
rejection might or might not be conveyed 
to the boy’s parents. If the second com- 
pany, however, did not have the information 
as to the issuance of the first policy, it would 
not, know of it from the application and 
might accept the application and issue the 
policy. This action might leave the second 
company in a position where it could rescind 
for false representations. Of course, the 
child’s parents would have made the ap- 
plication in good faith, and their denial of 
the existence of other insurance would be 
to the best of their knowledge and belief. 
Such a situation would be almost unbeliev- 
able—the facts appearing td be so fantastic 
as to indicate fraud. Several other conclu- 
sions would indicate the parents had suf- 
fered an injury, The measure of damages 
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would not be limited to the amount of in- 
surance obtainable. Would an action for 
violation of the right of privacy exist? 


Use of Name or Photograph 


Under the constitutional guarantee of 
freedom of speech and the press, newspa- 
pers and magazines may claim some exemp- 
tion from the rule on privacy in the 
publication of a name or photograph, but it 
is for the court to say whether the occasion 
or incident is one of proper public interest, 
as well as whether the occasion is one to 
which the qualified privilege extends. This 
rule does not interfere with the freedom of 
the press, but only limits its abuse. A $1,500 
verdict was sustained where a right of pri- 
vacy was invaded by a personal story with 
pictures.” 

Usually an insurance company must not 
use an individual’s name or photograph 
without his consent. A leading case is that 
of Edison v, Edison Polyform Manufacturing 
Company,” where it was held that a person’s 
name is his own personal property and no one 
may make an unauthorized use thereof. 


When this rule is adapted to insurance 
practices it may affect many situations. The 
use of a photograph of an insured or the 
beneficiary, publication of facts concerning 
policy settlements, the rejection of an ap- 
plication and the issuance of a policy with- 
out the insured’s knowledge or consent, are 
but a few of the situations that may involve 
this right. 


Newspaper Stories 
or Advertisements 


Many of the cases where this right has 
been tested arose because of newspaper 
stories or advertisements. Generally speak- 
ing, from an insurance standpoint it is un- 
wise to use one’s history without his express 
written permission. 

A newspaper or magazine might be en- 
titled to a much wider latitude in the use 
of news, especially with reference to persons 
who are in the public eye, e. g., politicians, 
actors, etc. An insurance company would 
not be able to use stories of anyone without 
his consent. Such a use would be construed 
to be for the promotion of the insurance 
company’s business, which would make it all 


the more reprehensible. To be true, the 
newspaper could print the same article as 
“news” and promote the sale of its paper, 
but courts would hold the insurance com- 
pany and absolve the newspaper. 


Publication of Payments of Claims 


Some insurance agents would be delighted 
if the companies they represented would 
publish prompt information as to the amount 
and to whom a death or aceident claim had 
been paid. Enterprising advertising men 
could embellish such publications with pic- 
tures and drawings of the deceased and his 
beneficiary. Of course, the publication could 
take various forms—from mere news stories, 
advertisements and general circulars to radio 
commercials and, perhaps, some form of 
motion pictures, 


Without the written consent of the bene- 
ficiary (which should be carefully prepared), 
such publication would be extremely haz- 
ardous. Without considering the matter of 
good taste or ethics, such a publication might 
well be obnoxious and result in a suit. That 
is one reason why the general publication, 
periodically, of the amount of insurance 
paid by companies is clouded in anonymity. 
There are few insureds who would like their 
beneficiaries annoyed by “slickers” who 
would use such lists for sale of “blue sky” 
items. In addition, a person’s financial af- 
fairs should be a matter of his concern only. 


Employer-Employee Relations 


The relations between a corporation and 
its employees and former employees are 
usually matters of a strictly private concern. 


Where the employee requests a letter on 
leaving his employment or where inquiries 
are made as to an employee, some serious 
questions may arise. One may not desire 
to record his reasons for dismissing an em- 
ployee; he might be required to prove them, 
and that could be an expensive or difficult 
matter. The employer has to decide whether 
or not to answer inquiries or give recom- 
mendations as to former employees. Under 
common-law rules an employer is under no 
obligation to furnish a recommendation or 
letter of dismissal.” But, if he answers an 
mquiry he should be well advised! in his 
answers. 
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However, in the case of Prudential Insur- 
ance Company v. Cheek, the situation in- 
volved was unusual. A Missouri statute re- 
quired an employer (the insurance company) 
to furnish each employee who is discharged 
or voluntarily quits its service with a letter 
truly stating, inter alia, for what cause, if 
any, he left the service. The company con- 
tended the statute was unconstitutional as 
an interference with freedom of contract 
and that it invaded its right of privacy. 
Both the Court of Appeals of Missouri™ 
and the Supreme Court of the United States ® 
decided against these contentions. The lat- 
ter decision expressly held that no provision 
of the United States Constitution conferred 
any right of privacy upon either persons or 
corporations. 


Alleging, in correspondence, a shortage in 
a collector’s account may be libelous per se, 
even though the statement was made to the 
surety on the collector’s bond. (Sunley v. 
Metropolitan Life Insurance Company, 132 Ia. 
123, 109 N. W. 463 (1906).) 


In an action by an insurance agent who 
had written contracts of agency with four- 
teen “board” insurance companies, it was 
alleged that the contracts were cancelled 
because the agent placed insurance with 
“non-board companies.” The court stated 
that intentional and unjustifiable interfer- 
ence with contractual relations is actionable 
in most jurisdictions. (Speegle v. Board of 
Fire Underwriters, 29 Cal. (2d) 34 [6 CCH 
FirE AND CASUALTY CasEs 147], 172 Pac. 
(2d) 867 (1946).) 


In a suit charging conspiracy, libel and 
slander, which caused the loss of her insur- 
ance agency and damage to her good name 
and character, plaintiff was held not to have 
made a case. (Hair v, Old National Insurance 
Agency, 184 Wash. 477, 51 Pac. (2d) 398 
(1935).) 


Spying or Rough Shadowing 


Listening through earphones to conver- 
sations between a woman and her husband 
is a violation of the right of privacy guar- 
anteed both by federal and state courts.” 


Openly shadowing another for the pur- 
pose of preventing his leaving town until a 
determination may be reached as to whether 
to have him arrested, may subject one to 
a suit for invasion of privacy. This was 


decided in a Wisconsin case“ where the 
rule of privacy has subsequently been denied 
application.” However, the court reaches 
the same result by holding such actions to 
involve “legal injury,” “public ridicule, con- 
tempt and disesteem,” “actionable wrong” 
and “conspiracy.” 


Malice 


The fact that the information may be true 
is not always a defense, especially when 
malice may be imputed or where the truth 
is difficult to establish. To permit a jury 
to determine the truth may be a dangerous 
venture. Voluntary statements, even when 
truthful, may still give rise to an action. 
“Minding one’s own business” may be used 
as a yardstick beyond which one should 
tread with caution. Malice may sometimes 
be presumed, and punitive or exemplary 
damages may be in order. 


Privilege will constitute no defense to a 
libel action if actual malice is shown. (Sun- 
ley v. Metropolitan Life Insurance Company, 
supra; Peterson v. Cleaver, 105 Neb. 438, 181 
N. W. 187 (1920).) 


Form of Action 


We have seen that this action may be 
brought on the strict theory of the invasion 
of one’s privacy. However, in those states 
denying such a right of action, suit may be 
brought as for slander or libel, conspiracy, 
breach of contract or just plain tort. 


Special damage need not be alleged and 
proved.® 


Defenses 


Conditional Privilege. Communications 
made to certain persons may sometimes be 
privileged even though they contain crim- 
inatory matter or invade one’s privacy. 
Right of action may be waived. 


A letter, explaining a charge of having 
stood on a technicality on plaintiff’s claim, 
written by an insurance company to one 
whom it desired as an agent, was privileged 
and was not actionable in the absence of 
express malice. (Smith v. Missouri Fidelity 
& Casualty Company, 190 Mo. App. 447, 177 
S. W. 737 (1915).) 
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Oral Statements. There is one decision in- 
dicating that an oral statement may not be 
the basis of an action.” 

Public Figures. A person, such as a poli- 
tician, actor or other public figure, is not 
entitled to the same right of privacy as one 
who has not been in the public eye. How- 
ever, the private lives of such public figures 
may not be so exposed that they become 
humiliated or embarrassed.” 


Actors and others capitalize on their right 
to endorse products, Their photographs or 
names could not well be used in such a 
manner as to circumvent payment to them. 
In addition, it being a free country, one 
should be permitted to be free to endorse 
or not endorse something. 


In insurance there do not seem to be any 
occasions where such public figures should 
not be accorded the same treatment as ordi- 
nary folks. In other words, insurance offi- 
cers or agents could not, without his consent, 
advise the public that such a public figure 
had a policy in their company or that the 
company had negotiated a satisfactory set- 
tlement with him or his beneficiary. 

Truth as a Defense. It must be remem- 
bered that truth is not a defense to an action 


for the infringement of the right of privacy.” 


Damages 


Damages may be substantial, as an exam- 
ination of the many cases will indicate. On 
December 4, 1948, the Associated Press car- 
ried news dispatches of a verdict of $290,000 
at St. Louis, Missouri, for making a motion 
picture without the plaintiff’s consent and 
thereby invading her privacy. 


Conclusion 


Perhaps the expansion and development 
of this doctrine will lead to absurd results. 
But it is to be hoped that courts will con- 
fine it to reasonable limits and not permit 
the supersensitive to enrich themselves on 
mooted wrongs. 


The fact that so few cases have been 
found where insurance matters or companies 
have been involved indicates a clear concep- 
tion of this doctrine on the part of those 
concerned. 


It is well to remember that even in the 
states denying an action for violation of 
one’s privacy, the courts will continue to be 
inclined to adopt some other theory to com- 
pensate for such interferences. [The End] 
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Arkansas Assigned Risk Plan Challenged in Court 


The first court challenge to the all-industry type of state rate regulation has 
been filed in the federal court at Little Rock, Arkansas, in the case of North Little 
Rock Transportation Company v, Casualty Reciprocal Exchange et al. The taxicab 
company charged that it was forced to go into the auto assigned risk pool to 
obtain coverage, at an increase in premium over what it had previously been 
paying. The answer of the National Bureau of Casualty Underwriters, its mem, 
bers and its subscribers, asserts that every act of which the taxicab complains is 


regulated by Arkansas laws in accordance with those laws and the laws of the 
United States. The defendants seek dismissal of the suit, although it is considered 
likely that the case will go to the United States Supreme Court. 
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The Insurer’s Obligation 
to Compromise and Settle Claims 


THE AUTHOR TAKES A POSITION IN FAVOR OF THE BAD FAITH 
RULE AND AGAINST THE NEGLIGENCE RULE. HE IS AN ASSOCIATE 
IN THE SAN FRANCISCO FIRM OF BRONSON, BRONSON & McKINNON 


By GEORGE K. HARTWICK 


| IABILITY insurance policies uni- 
4 formly vest absolute control of claims 
and litigation, including authority to settle 
claims, in the insurer. Equally uniform 
is the provision that the insured must 
cooperate with the insurer in the de- 
fense of and resistance to claims and 
litigation. These provisions are obviously 
necessary elements of liability insurance 
contracts. However, when suit is brought 
against an insured for an amount in excess 
of the policy limits, and the claimant offers 
to settle the case for an amount within 
the policy limits, a conflict of interests 
arises, which is complicated by the above 
provisions. It is, of course, to the best 
interests of the insured to have the case 
settled. On the other hand, the proposed 
settlement figure may, in the opinion of 
the insurer, be excessive, in which event 
the insurer would prefer to try the case. 
Under such circumstances, if the trial re- 
sults in a judgment against the insured 
for an amount in excess of the policy 
limits, a difficult problem is presented. 
This problem has been before the courts 
on a number of occasions. The difficulty 
in determining and defining the relative 
rights of the parties to such situations is 
that both the insurer and the insured can 
present sound arguments in their respec- 
tive favors. The insurer obviously is en- 
titled to exercise some discretion and 
should not, for example, be required to 
pay ninety per cent of its policy limits 
on a case which by all reasonable stand- 
ards is not worth, in settlement, more 
than forty per cent of the limits. No 
such decision is infallible, of course. The 


UT 


INSURER’S OBLIGATION 


most expert evaluation of a case involving 
personal injuries is to some extent conjec- 
tural. Therefore, if an insurer makes 
admittedly sound and reasonable evalu- 
ations of a given number of cases, there 
will nevertheless be a marginal percentage 
of error. The cases falling within this 
margin of error give rise to the problem 
here discussed. From the insurer’s stand- 
point it can most properly be said that 
it should not be required to insure the 
assured against any excess, if the case is 
tried rather than settled, where the deci- 
sion not to settle is at all reasonable. 


On the other hand, the insured can argue 
that control of the litigation and any 
settlement is absolutely vested in the in- 
surer. The insured cannot take any steps 
to settle the case without breaching either 
the cooperation clause in the policy or 
another standard clause which forbids him 
from admitting liability. Consequently, 
the insured may take the extreme position 
that since the insurer assumes the responsi- 
bility of controlling the whole case in so 
far as settlement is concerned, including 
any possible excess liability, the insurer 
therefore must act at its peril in refusing 
a settlement within the policy limits. 


Insurer's Standard of Conduct 


The courts have held that the insurer 
does have some responsibility to protect 
the insured against excess liability. The 
question is: What is the standard to 
which the insurer must conform? What 
is its duty? 
have been 
jurisdictions 


Some rules 
various 


propounded in 
in answer to this 
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question. The cases generally adopt one 
of two general rules: 


(1) The insurer shall be responsible to 
the insured for excess liability, if, but only 
if, the insurer in failing to settle the case 
within the policy limits was guilty of 
actual fraud or bad faith (this appears to 
be the majority, and sounder, rule); and 


(2) The insurer shall be liable if it was 
guilty of negligence in failing to settle the 
case within the policy limits. 


“Fraud or bad faith” under the first rule 
mentioned has been defined as: 


“The intentional disregard of the finan- 
cial interest of the plaintiff (insured) in 
the hope of keeping the full responsibility 
imposed upon it by its policy.” (Johnson 
v. Hardware Mutual Casualty Company 
109 Va. 481, 1 Atl. (2d) 817 (1938).) 


“Negligence” under the second rule above 
mentioned has been defined as being that 
degree of care and diligence which a man 
of ordinary care and prudence should exer- 
cise in the management of his own business. 


Bad Faith Rule Rationalized 


The reasons for and rationale of the bad 
faith rule are set forth in Nochey v. Ameri- 
can Auto Insurance Company, 68 F. (2d) 
808 (CCA-6, 1934), where it is stated: 


‘It appears to be well settled in 


cases of limited liability insurance that the 
insurer may so conduct itself as to be 
liable for the entire judgment recovered 


against the insured although the judg- 
ment exceeds the amount of liability 
named in the policy. Some of the cases 
hold that the insured is entitled to re- 
cover upon proof that the insurer in re- 
fusing to settle a claim for damages was 
guilty of negligence. In so far as any 
standard of due care may be applied to the 
exercise of an honest judgment in accept- 
ing or refusing an offer of compromise, 
the test is rejected in the better-reasoned 
cases, and we think rightly so. The practi- 
cal difficulties in applying such standard 
are at once suggested by the rhetorical 
question in the Best Bldg. Co. case (1928) 
247 N. Y. 451, 160 N. E. 911, 71 A. L. R. 
1464, ““We may ask what would constitute 
negligence in the failure to settle a case, 
as distinguished from bad faith”, and by 


the laconic observation of the Kentucky 
Court in Georgia Casualty Co. v. Mann 
(1932) 242 Ky. 447, 46 S. W. (2d) 777, 
779, “The gift of prophecy has never been 
bestowed on ordinary mortals.” Nor with- 
in the policy limits has the insurer any 
contract obligation to effect settlement, as 
the policy contains no: promise that it will 
do so under any and all conditions or 
circumstances, and none is to be implied, 
and beyond the policy limits the insurer 
has, of course, no authority to bind the 
assured by compromise in any amount 
whatsoever. The prevailing rule seems to 
be, however, that the insurer must act in 
good faith toward the assured in its effort 
to negotiate a settlement. This the defend- 
ant concedes, in complete accord with the 
holding in the Cooper case (1932; CCA 
5th) 61 F. (2d) 446 (writ of certiorari 
denied in (1933) 289 U. S. 736, 77 L. Ed. 
1483, 53 S. Ct. 595) supra, that “the insurer 
cannot escape liability by acting upon what 
it considers to be for its own interest 
alone, but it must also appear that it acted 
in good faith and dealt fairly with the 
insured This relationship imposes 
upon the insurer the duty, not under the 
terms of the contract strictly speaking, 
but because of and flowing from it, to act 
honestly and in good faith toward the 
insured.” Considering that the action be- 
low cannot be sustained either. upon the 
theory of negligence or of implied contract, 
but that it may be supported upon allega- 
tions of bad faith exercised in the settle- 
ment negotiations by the defendant toward 
the plaintiffs, we are confronted with the 
difficulty of analyzing the last amended 
declaration, a difficulty augmented by the 
discursive character of the pleading, by the 
cross references between its several counts, 
and the cross references between the allega- 
tions of the original declaration and _ its 
several amendments.’ ” 


What Constitutes Bad Faith? 


Some indications of what facts will be 
held sufficient to constitute bad faith are 
found in the case of Terk v. Milwaukee 
Automobile Insurance Company, 245 Wis. 
597, 15 N. W. (2d) 834, where it is stated 
at page 839: 

“On the undisputed facts can it be held 
that defendant’s adjusters and attorneys 
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acted in bad faith in not settling the 
Kuhle case, where, upon their full investiga- 
tion of the facts and law they concluded 
that it was a case of no liability? The 
contention of respondent that defendant 
did not rely on the advice of its counsel 
is contrary to the undisputed evidence. The 
defendant’s general claims manager, investi- 
gators, and attorneys were men of rec- 
ognized ability and wide experience in their 
fields. They had handled thousands of 
claims and hundreds of lawsuits for de- 
fendant company. Never, before the case 
at bar arose, had a claim been made against 
defendant for excess beyond a policy limit, 
and never before had a single charge of 
bad faith or lack of good faith been made 
against defendant. It was reasonable and 
natural that defendant should rely in the 
Kuhle case on the judgment and advice of 
its attorney. No offer of compromise was 
made after the trial of the Kuhle case in 
the circuit court. There is no evidence 
that any settlement could have been made, 
after the trial in the circuit court and 
prior to the commencement of the present 
action, for less than the full amount of 
the judgment. There is some evidence 
that the Kuhle case could have been settled 
for either $750 or $1,500 before the trial 
in the circuit court. The fact that defend- 
ant declined such offers and contested 
the action, when it could have settled at 
either figure, appears to be persuasive evi- 
dence of the good faith of defendant. We 
know of many instances in which able 
counsel have appeared before the court 
and, upon an agreed state of facts, differed 
as to the law of the case. Courts, as 
well as attorneys, sometimes differ on the 
law applicable to a given state of facts.” 

In Farm Bureau Mutual Automobile In- 
surance Company v. Violano, 123 F. (2d) 
692 (CCA-2, 1941), the court said at page 696: 


“A cross-appeal is based on Farm 
Bureau’s failure, after judgment, to accept 
an offer made by Rose Violano to settle 
for $8,000. By refusing to accept this 
offer, it is argued, Farm Bureau has caused 
to J. Alan a loss of the $2,000 difference 
between its laibility under the policy and 
the amount of the judgment. But, so long 
as it acts in good faith, considering the 
interests of the insured as well as its own 
interest, and not capriciously, an insurer can- 
not be required to settle a case rather than to 


litigate a doubtful issue, nor to bear the finan- 
cial burden imposed on the insured if ultimate 
liability should exceed the policy limit.” 


Best Explanation of Rule 


The best explanation of the bad faith 
rule is set forth in City of Wakefield v. 
Globe Indemnity Company, 246 Mich. 645, 
225 N. W. 643 (1929). In that case it is 
stated at pages 644 and 645: 


“The circuit court submitted the cause to the 
jury on the ground of ordinary negligence, and 
plaintiff had verdict and judgment. 


“Plaintiff's theory overlooks the purport 
and purpose of the policy provisions re- 
garding control of settlements. The policy 
amount constitutes a dead line of contrac- 
tual power, obligation, and duty. The 
insured pays for protection to that amount 
only, and the insurer has no obligation to 
indemnify him in a greater sum. The 
insurer has no authority to bind insured by 
compromise in any amount above such 
limit nor to prevent his settling his own 
possible excess liability as he chooses. With- 
in the policy limit, the insurer has no 
contract obligation to effect settlement, as 
the policy contains no promise that it will 
do so under any conditions or circum- 
stances. Nor within such limit can the 
insured be injured by any compromise or 
failure to compromise, as liability to that 
amount must be paid by the insurer. It 
seems very plain that the exclusive power 
to control settlements within the amount 
of the policy is ceded to the insurer for 
its sole benefit, to save itself, as far as 
may be, on account of its engagement to 
insured. Because of its purpose, the power 
is to be used according to the judgment 
and discretion of the insurer, and there- 
fore, in attempting exercise of the power, 
it is not performing, or assuming to per- 
form, a legal duty to insured, either express 
or implied. Without such legal duty, the 
obligation to use due care in the exercise 
of the power cannot be imposed by law. 


“ 


Prohibition against fraud or bad 
faith is imposed by law upon every legal 
relationship, is a part of every lawful grant 
of power, and it ts not necessary to con- 
tract for it. The power to control settle- 
ments having been granted to insurer for 
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the purpose of its own protection under 
the policy, it is bound to use the power in 
good faith for that purpose. 


“We think the rule adopted by the great 
weight of authority is in harmony with 
the contract of the parties and should be 
followed. Defendants are not liable to 
plaintiff for refusal to compromise Borski’s 
claim unless the refusal was in bad faith. 

“The more perplexing questions are, 
What showing is necessary to make out a 
case of bad faith on the part of the insurer 
in refusing to settle and whether the testi- 
mony raises a jury issue thereon? Upon 
the record here, we are not concerned with 
whether a finding of bad faith would have 
been against the great weight of the evi- 
dence. The question is whether the testi- 
mony most favorable to plaintiff raises an 
issue of fact. 

“It is not bad faith if counsel for the 
insurer refuse settlement under the bona 
fide belief that they might defeat the action, 
or, in any event, can probably keep the 
verdict within. the policy limit. Stowers 
Furniture Co. v. American Indemnity Co. 
(Tex. Civ. App.) 295 S. W. 257; or have a 
‘fighting chance’ to win, New Orleans & 
Carrollton R. Co. v. Maryland Casualty Co., 
114 La. 154, 38 So. 89,6 L. R. A. (N. S.) 
562. A mistake of judgment is not bad faith. 
Mendota Electric Co. v. New York Indemnity 
Co., 175 Minn. 181, 221 N. W. 61. 


“Where, to induce the insured to pay 
part of a settlement amount, the insurer 
represents to him that trial will result in 
a judgment which would cause him a 
greater loss than settlement, and, if he does 
not pay, the insurer will permit the action 
to proceed to judgment, the insurer acts 
in bad faith. Brown & McCabe, Stevedores, 
Inc. v. London Guarantee & Accident Co. 
(D.C.) 232 F. 298. 

“Undoubtedly the insurer does not act in 
bad faith if it refuses settlement in_ the 
honest belief that it has a fair chance of 
victory, or of keeping the verdict within 
the policy limit, or, upon _ reasonable 
grounds, that the compromise amount is 
excessive, or if it has legal defenses, as 
yet undetermined by a court of last resort, 
which fairly seem applicable, as the question 
of seasonable notice to the city of the 
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injury may have been in the 
instant case. There may be other bona fide 
reasons for refusal to compromise. On the 
other hand, arbitrary refusal to settle for 
a reasonable amount, where it is apparent 
that suit would result in a judgment in 
excess of the policy limit, indifference to 
the effect of refusal on the insured, failure 
to fairly consider a compromise and facts 
presented and pass honest judgment there- 
on, or refusal upon grounds which depart 
from the contract and the purpose of the 
grant of power, would tend to show bad 
faith.” (Italics supplied.) 


claim of 


Negligence Rule 


The minority rule, which permits the 
assured to recover excess payments made 
by him upon a showing that the insurer 
was negligent in failing to settle the case, 
is fully discussed in the recent case of 
Dumas v. Hartford Accident & Indemnity 
Company, 56 Atl. (2d) 57 (1947). The 
court there said: 


Moreover it follows from the 
standard of due care that the insurer can- 
not be too adventuresome and speculate 
with a trial of the issues in the accident 
case at the risk of the insured. The 
defendant was obliged reasonably both to 
consider the risk to Dr. Dumas and to be 
willing to purchase termination of Miss 
Moran’s claim within the policy limit. 
Anticipation of loss to the insurer need 
only be such as a reasonable person would 
have and would guard against. ‘Danger 
consists in the risk of harm, as well as 
the likelihood of it, and a danger calling 
for anticipation need not be of more prob- 
able occurrence than less. If there is 
some probability of harm _ sufficiently 
serious that ordinary men would take pre- 
caution to avoid it, then failure so to do 
is negligence. That the danger will more 
probably than otherwise not be encountered 
on a particular occasion does not dispense 
with the exercise of care.’ Tullgren v. 
Amoskeag Company, 82 N. H. 268, 276, 133 
A. 4, 8, 16 A. L. R. 380. 

“Something more than an act of judg- 
ment is involved in the decision of the 
insurer to stand trial or to settle. A 
judgment carefully arrived at must be ac- 
companied by conduct consistent there- 
with. So far as its interest is concerned, 
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there must be a willingness within the 
policy limit reasonably to spend its money 
in purchasing immunity for the insurer. 
Due care must be exercised in ascertaining 
all the facts of the case both as to lia- 
bility and damages, in learning the law 
and in appraising the danger to the insured 
of being obliged to pay the excess portion 
of a verdict. While the insurer has a reasonable 
right to try its case in court, it cannot be 
unduly venturesome at the expense of the in- 
sured. The caution of the ordinary person of 
average prudence should be employed.” 


Disadvantages of Negligence Rule 


The minority view is much less sound, 
theoretically, than the “bad faith” rule. 
As a matter of contract law, the insurer 
has no duty to the assured other than 
to indemnify him up to the policy limits. 
The manner in which the insurer negotiates 


or settles a case within those limits is 
of no concern to the insured, and the 
former owes the latter no duty as to 


method or procedure. For example, if the 
limits of liability are $10,000, the claim is 
for $25,000, and the insurer carelessly, 
negligently and imprudently refuses to 
settle for $2,500 and is later required to 
pay a judgment for $8,500, no duty to the 
insured whatever has been violated. No 
such duty exists. 

Ordinarily, and under the express terms 
of the contract, the insurer is responsible 
only for indemnifying the assured up to 
the limits of its policy. Where in a given 
instance a claim is for an amount within 
the policy limits, whether a settlement is 
effected for a given figure depends upon 
the evaluation of the case by the insurer’s 
experts. If, however, in the same case, 
the complaint prays for an amount in 
excess of the limits, under the “negligence” 
theory an additional duty is imposed upon 
the insurer. It is not enough to say that 
it is responsible only for negligence, for 
what constitutes negligence in such a case 
is actually pure conjecture. As a practical 
matter, the insurer acts at his peril. 

Again, where a claim is made in excess 
of the policy limits, and where admittedly 
an excessive judgment could be rendered, 
a further anomalous situation exists. A 
settlement of such a case is a settlement 
not of that portion of the demand which 


is within the policy limits, but of the whole 
claim, including the excess. If the settle- 
ment figure is within the limits, it is based 
upon the probable judgment, including 
any possible excess. But the insured does 
not participate in or pay any part of this 
settlement. On the other hand, if the insurer 
refuses to settle, the insured, in the event of a 
judgment inexcess of the limits, can sue the 
insurer for reimbursement for the excess. 


Theoretically, and reasoning from the 
contract of insurance, there is no considera- 
tion paid the insurer for this additional duty 
or risk. Stating the problem in another 
way, in such cases a liability is imposed 
upon the insurer in excess of the policy 
limits even though the premium, or con- 
sideration, was paid only for the policy limits. 


In any number of instances, the failure 
of an insurer to settle a case within the 
policy limits is fully justifiable and proper 
under the circumstances, and yet a trial 
results in a judgment in excess of the 
limits. When the insured thereafter sues 
for the excess, claiming negligence, the 
fact that the case did actually result in 
the excessive judgment is, as a practical 
matter, a very difficult obstacle for the 
insurer to overcome. The case against the 
insurer, judged by hindsight, is much 
stronger than the facts at the time of 
settlement negotiations would justify. 


The negligence rule may promote bad 
faith on the part of an insured. The 
insured will tend to demand that the in- 
surer settle a case for any figure within 
the policy limits irrespective of and with- 
out any regard for the proper evaluation 
of the case. If the settlement is not made, 
he may thereafter predicate a charge of 
negligence upon the failure to settle, in 
which event he acquires unjustified sup- 
port from the very fact that the case was 
lost. Buying low limits at low premium, 
he effectually secures full coverage. 

Numerous refinements of the above rules 
will, of course, develop as more cases are 
decided throughout the nation. In this 
brief comment, no mention has been made 
of various fact situations which will arise 
involving the matters of estoppel, collu- 
sion, etc. The purpose of this article has 
been merely to point up the problem, and 
discuss generally the two solutions which 
have been offered by the courts. [The End] 
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HIGHWAY SAFETY ALPHABET 
of the 
ACCIDENT PREVENTION DEPARTMENT 


Association of Casualty and Surety Companies 


is for ACCIDENTS, fatal and fre- 
quent; 

Here are some causes, both pithy 
and piquant! 

is for BRAKES—you’ll be in a sad 
spot 

If you want to stop, and your auto 
does not! 

is for COURTESY—COM MON- 
SENSE—CARE. 

Use them on highways; drive safely, 
play fair. 

is for DRINKING. 
this rule: 

A driver who drinks and then drives 
is a fool. 

is for EVENING, when darkness 
is falling. 

Deaths on the highway at dusk are 
appalling. 

is for FAILURE to signal. You'll 
find 

Other folks seldom can read your 
mind! 

is for GRADE CROSSINGS. Driv- 
ers with brains 

Stop, Look and Listen for oncom- 
ing trains. 

is for HILLS—it is folly to pass 
on ’em; 

Just take it easy—don’t step on the 
gas on ’em! 

is where streets INTERSECT. 
Experts say 

Smart drivers always will yield 
right-of-way. 

is for JAY-WALKING; people in 
haste 

Wind up in bed with a lifetime to 
waste. 

is for KNOWLEDGE of rules for 
safe driving. 

It’s wise, when you start, to be 
sure of arriving! 

is for LICENSE to drive. Does 
your state 

Have high license standards? Or 
leave things to fate? 

is MECHANICAL failure. Inspec- 
tion, 

Required for all cars, is worthwhile 
protection. 


Remember 


Nis for NO-PASSING signs—your 
cue : 
To stay on your side of the road, 
and not stew! 
O is for ONE-EYED cars, coming 
at night. 
Is the rest of the car on the left? 
Or the right? 
P is PEDESTRIANS, give them a 
break. 
Patience is virtue, when lives are 
at stake. 
Q is for QUICK STOPS, and let us 
remind you 
You can get rammed by the car 
close behind you. 
is for RED LIGHTS; they always 
mean stop, 
Whether or not you’re observed by 
a cop! 
S is for SPEEDERS—and driver, 
take warning; 
Drive at safe speeds, or your wife 
may wear mourning! 
is for TIRES—if one bursts like a 
bubble, 
Chances are good you are in for 
bad trouble. 
U’s UTMOST care when the highways 
are slick, 
You can skid on a curve in an eye- 
lash’s flick! 
Vis for VISION, and vision’s a 
“must.” 
Keep windshields clear of all ice, 
rain and dust. 
W’s WEAVING through traffic-jammed 
streets. 
Death and destruction await such 
mad feats. 
X MARKS THE SPOT where a guy 
in a huff 
Passed on a curve. There was not 
room enough! 
Y is for YOUTH—the hope of our 
nation, 
Do your schools give courses in 
driver education? 
Z is for ZONES where the kids are 
at play. 
Drive slowly here, if it takes you all 
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Some Aspects of the Doctrine 
of Attractive Nuisance 








By A. O. MANNING _ 


KECK v, WOODRING 
OKLAHOMA SUPREME COURT 


HESITATE to write upon the doctrine 

of attractive nuisance, or attractive 
allurement, as it is sometimes termed, for 
I am only a small-town lawyer and it 
occurs to me that in attempting to discuss 
this vast field, I might be intruding on 
some of my more successful brothers at 
the bar who have specialized in and be- 
come authorities on questions of negligence, 
insurance, damages and _ corporations. 
Nevertheless, if my comments can be of 
any assistance to the bar as a whole, I 
shall be glad to try, in a limited way, to 
discuss some of the many questions that 
confronted us in the case of Keck v. Wood- 
ring, 16 CCH NEGLIGENCE CAses 107, the 
latest word on the subject, handed down 
by the Oklahoma Supreme Court. 


Origin of Doctrine 


In doing this, let us, as lawyers, first 
attempt to ascertain the origin of the 
doctrine. We find that it is not a legislative 
product, but rather a child of the courts. 


While there may well be reasons, equitable, 
legal or moral, for the doctrine, for the most 
part the decisions are in a hopeless state of con- 
fusion, the courts of one jurisdiction being 
unable to give a general rule that can be fol- 
lowed in that jurisdiction, let alone in all 
jurisdictions. 


Age, Intelligence, Experience Rule 


The reason for the doctrine, being protec- 
tive in nature, is perhaps best expressed in 


the language of Judge Lurton, who stated 
in Fenton v. Aubrey, 74 F. 350: 


“The defendant was an infant of nine 
years, and it would be unreasonable to 
require from an infant so high a degree of 
care and watchfulness for his own safety 
as would be ordinarily exercised by a per- 
son of more mature years and sounder 
discretion. From an infant of tender years 
less discretion and intelligence is required 
than from an adult. The degree of care 
and caution to be required from a child 
circumstanced as this boy was would de- 
pend upon his age, experience at such 
places, and his intelligence. The prudence 
and caution due from such a boy should 
be measured by his comparative maturity 
and capacity, and each case must depend 
upon the facts and circumstances of that 
case.” 


This reasoning leads to further con- 
fusion inasmuch as the question rests upon 
facts to be proved in each case. A question 
of fact is usually a jury matter and may 
present a very difficult problem, as where 
in one case a child of eight, who has been 
properly and carefully reared by his parents 
to that age, might avoid danger, and in 
another case a child of the same age, not 
so reared, might unknowingly stumble into 
the danger and resulting damage. 


Judge Jeremiah Smith wrote interestingly 
upon this subject in 2 Harvard Law Review 
349. He commented: 


“Tf those who brought the child into 
the world are unable, by reason of poverty, 
to provide for him a playground, that may 
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Mr. Manning, a practicing attorney of Fairview, 
Oklahoma, was the successful counsel in the 
Keck case that he discusses herein 


afford argument for the passage of a 
statute upon the municipality, in which 
case every landowner would have to con- 
tribute a portion of the expense. But this 
is quite another thing from assessing upon 
a single landowner the entire damages from 
the lack of such a playground.” 


In Gillispie v. McGowan, 100 Pa. 144, 45 
Am, Rep. 365, Judge Paxson stated that 
“the principle upon which it is sought to 
fasten liability upon property owners 
would, if carried to its logical conclusion, 
‘charge the duty of protection upon every 
member of the community, except the 


,” 


parents. 


We are thus given to wonder 
whether this doctrine does decree it the 
duty of every property owner to become 
the forced guardian of every child in the 
community in which his property is located. 
Does it, in effect, free the child’s parents 
from the duty of watchfulness and allow 
them a windfall in damages for injuries to 
their neglected children? 


reason 


Puberty Rule 


While the vast majority of jurisdictions 
adhere to the age, intelligence and expe- 
rience rule as above stated, a few states, 
in applying the attractive nuisance doctrine, 
hold that it applies to children under the 
age of puberty. 

Not so long ago, leading newspapers 
carried articles on their front pages an- 
nouncing that a ten-year-old girl had given 


birth to a child. If such a girl were 


injured by an attractive nuisance, would 
she be barred from relief because she had 
reached the age of puberty? Would, then, 
the thousands upon thousands of childless 
middle-aged couples be entitled to recover 
for injuries sutained because of an attrac- 
tive nuisance? Are they, too, still children? 


Not too much stress should be laid upon the 
puberty rule, as it is followed in only a 
few jurisdictions, some of which have more 
recently adopted the test of age, experience 
and intelligence. 


What Is an Attractive Nuisance? 


What is, or what may be termed, an 
attractive nuisance is itself an uncertain 
matter. Courts have not been uniform in 
defining the doctrine. The one usually 
found in reference books is as follows: 


“Attractive Nuisance—a generic term ap- 
plied to a great variety of things which 
may naturally be expected to allure children 
upon private premises; one which has an 
especial attraction for children by reason 
of their childish instincts.” 6 Corpus Juris 
819. (Italics supplied.) 


The subject, then, covers the entire field 
of property, both personal and real, from 
a common sewing needle to an elephant 
or a donkey. One small child may be 
attracted by a shiny needle on the floor, 
pick it up and, with it, puncture his eye. 
Another may wonder what the great hair- 
less animal is and be trampled upon. Still 
another may wonder at the bush on the 
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donkey’s tail and be kicked into kindom 
come. 


Judge Hooker probably had these things 
in mind as he wrote the very able opinion 
in Ryan v. Towar et al., 87 N. W. 644, 646. 
This decision was handed down in 1901. 
Following a review of a number of the 
so-called turntable cases, he stated: 


“Here we have the doctrine of the Turn- 
table Cases carried to its natural and logical 
result. We have only to add that every 
man who leaves a wheelbarrow, a lawn 
mower or a spade upon his lawn; a rake, 
with its sharp teeth pointing upward, upon 
the ground, or leaning against a fence; a 
bed of mortar prepared for use in his own 
house; a wagon in his barnyard, upon 
which children may climb, and from which 
they may fall; or who turns into his lot 
a kicking horse, or a cow with calf—does 
so at the risk of having the question of 
his negligence left to a sympathetic jury.” 


Wheeling & Lake Erie Railroad Company 
v. Harvey, 83 N. E. 66, also ably discusses 
a number of the so-called attractive nui- 
sance cases. 


leading Cases 


The Supreme Court of Oklahoma has 
rendered several opinions that should, in 
my judgment, become the leading cases 
for all jurisdictions on this question. In 
City of Shawnee v. Cheek, 137 Pac. 724, 
732, it observed that: 


“In view of the great value and vital 
importance of this right [personal security] 
and the well-known disposition and lack 
of self-control in children, we see no suffi- 
cient reason why a landowner should not, 
at least, be deemed in duty bound to make 
reasonably safe any obviously dangerous, 
artificial and attractive condition on his 
premises, which in character is clearly differ- 
ent from common and well-known danger- 
ous natural conditions, expecially when he 
is able to do so at little or no cost, and 
without appreciable impairment of his bene- 
ficial use of the same, in all cases in which 
his failure to do so involves reckless dis- 
regard for the safety of children of tender 
years, especially children under 7 years of 
age, or, in the absence of evidence of 
capacity to be guilty of contributory negli- 


gence, under 14 years of age, as a person 
of ordinary prudence must anticipate will 
probably be attracted to and may come in 
contact with and be injured by such 
dangerous conditions. Is it anything less 
than wantonness for a landowner, with 
actual knowledge of dangerous, artificial, 
and attractive conditions of his premises, 
and of facts from which, as a reasonably 
thoughful person, he must know that 
merely technical, if not unconscious, tres- 
passers in the persons of children living 
or accustomed to congregate or be nearby 
may come in contact with and he [be] seri- 
ously injured by such dangerous conditions, 
to abstain from removing the danger of 
such conditions, especially if he is able to 
do so at little or no cost, and without 
appreciable impairment of his beneficial use 
of the premises?” 


The same rule was followed in Turner v. 
Durant Cotton Oil Company, 219 Pac. 892, 
and in Ramage Mining Company v. Thomas, 
44 Pac. (2d) 19. The latter case discusses 
extremely well the duty of the owner and 
the attractive nuisance doctrine, taking into 
consideration the case of the infant tres- 
passer. 


As stated above, the latest word in 
Oklahoma on the subject is to be found 
in Keck v. Woodring, supra, which was 
decided July 13, 1948, and wherein Judge 
Earl Welch followed the above-announced 
rule in these words: 


“The rule of attractive nuisance is in- 
tended for the protection of children of 
tender years who from immaturity are in- 
capable of exercising a proper degree of 
care for their own protection. 


“Whether the child was of age and 
capacity to understand and avoid danger 
is usually a question for the jury, but it 
may be stated as a settled rule in this 
state that after the age of fourteen all 
minors are prima facie presumed to be cap- 
able of the exercise of judgment and 
discretion.” 


Other important questions were decided 
in this case, such as the assumption-of-risk 
question and the fact that church property 
is private property. Needless to say, how- 
ever, the Ramage and Keck cases will be- 
come the two leading authorities in this 
state on the age, intelligence and experience 
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rule, applying, as they do, the machinery 
of presumptions to the rule and allowing 
proper controverting evidence to over- 
come it. 


Legislation Suggested 


Whether proper legislation could direct 
this doctrine along any more safe channels 
is a moot point. There is reason to believe 
that the courts have already considered 
the propriety of a legislative enactment 
to relieve them from directing the footsteps 
of the child. In Wheeling & Lake Erie 
Railroad Company v. Harvey, supra, the 
court declared at page 72: 


“It is much better that the duty should 
be prescribed by the Legislature rather than 
be declared by the courts, for then it may 
be known in advance of liability, and the 
courts will be saved the expense and diffi- 
culty of explaining to disappointed litigants, 
in cases based upon a different state of 
facts but logically requiring the same re- 
sult, why they are mistaken.” 


Nevertheless, the determination by law of 
any fixed or definite liability that the prop- 
erty owner or injured child should bear, 
or the decision as to when the rule should be 
invoked, when the rule itself encompasses 
the laws of property, damages, trespass and 
negligence, would be an extremely difficult, 
if not arbitrary, task with which to saddle 
a legislature. 


Conclusion 


Despite the dangers of the age, intelligence 
and experience rule, it must be apparent 


to the legal profession and the judiciary 
that the doctrine occupies a very necessary 
place in our jurisprudence. While no more 
pitiful a sight can be brought into a court- 
room than a small child who has been 
maimed for life, suffering the loss of an arm 
or a leg or otherwise disfigured, the doctrine 
can and must be administered without 
prejudice, sympathy or misconception of 
moral duty. It would seem that a greater 
modicum of justice can emanate from such 
a dispassionate application of principles of 
honesty on the part of all concerned. As 
a safeguard, let the attorneys and courts 
place themselves in the position of the 
defendant before submitting such a case to 
the trier of the facts, and reflect: What 
duty did I owe? Where did I fail in that 
duty? What degree of care did I owe? 
They should also resolve these questions prior 
to bringing a case to trial: What right did the 
plaintiff have? Was the plaintiff a trespasser? 
Was the plaintiff of an age to understand the 
danger? Was the plaintiff guilty of con- 
tributory negligence? Was the plaintiff of 
sufficient intelligence and experience to ap- 
preciate the danger? 


So long as there is adherence to principles 
foreign to these, the doctrine of attractive 
nuisance cannot be founded upon a solid 
foundation, but will remain nothing more 
nor less than a confusing mass of opinions. 
If each case cannot stand or fall upon 
the facts and circumstances peculiar to 
itself, by virtue of an upstanding bench 
and bar, it may then become the duty of 
the legislature not to establish certain rules 
of liability in such cases, but rather to 
revise the rules of good ethical conduct 
applicable to such cases. [The End] 


oo 


New Oklahoma Premium Tax Proposed 


News of a highly specialized form of taxation comes from the new legislature 
meeting in Oklahoma. House Bill 115 proposes a tax of 4 per cent on premiums 
received from casualty and indemnity insurance on butane, propane and gasoline 
rolling equipment in the state by all domestic casualty and indemnity insurance 
companies, including reciprocal or interinsurance exchanges and Lloyds associations. 
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Opinions here and there: 


“The Attorney General Says—” 


DIVISION OF COMMISSIONS 
WITH NONRESIDENT AGENT 





When insurance coverage is obtained upon 
a risk in Florida (other than life) by a 
nonresident agent or broker, and the policy 
covering such insurance is sent to a Florida 
resident agent of the insurer for issuance and 
countersignature, as required by law, to whom 
is the full premium required for such cover- 
age payable? What portion of the agent’s 
commission or premium may be remitted to 
the nonresident agent or broker? The Attor- 
ney General responded that the full commis- 
sion On premiums on policies covering such 
insurance in Florida is payable to a duly li- 
censed Florida agent of the insurer issuing the 
policy. The Florida agent may pay to a non- 
resident agent or broker no greater portion of 
any commission than such nonresident agent 
or broker may lawfully pay to a Florida 
agent.—Opinion of the Florida Attorney 
General, January 11, 1949, 


STATE PORT AUTHORITY BUILDING 
INSURED 





The State Port Authority acquired own- 
ership of the Savannah Quartermaster De- 
pot, and since the United States Govern- 
ment carried no insurance, it was necessary 
that the Authority do so. The Attorney 
General was asked to advise whether the 
Authority was empowered to negotiate its 
own insurance or whether the property 
came under the law requiring that the 
Governor keep insured, at one-half their 
value, all of the public buildings of the 
State and the State Library. He replied 
that in his opinion the statute referred to 
public buildings where title is in the State. 


If title to the building is in the State, 
then the statute applies, but if title is in 
the State Port Authority, the latter is 
authorized to negotiate its own insurance 
on that property.—Opinion of the Georgia 
Attorney General, December 7, 1948. 


ASSESSMENT LEGAL RESERVE 
LIFE COMPANY QUALIFIES 





Is an assessment legal reserve life com- 
pany organized in pursuance of Article 16, 
Illinois Insurance Code, 1943, Chapter 73, 
Sections 866-893, Illinois Revised Statutes, 
1947, such an assessment company as is 
prohibited from transacting business in 
the State of Florida under the provisions 
of Sections 635.22 or 640.30, Florida Stat- 
utes, 1941, as amended? Section 635.22, 
Florida Statutes, 1941, refers to companies 
or associations “organized” to do business 
within the State of Florida and hence has 
no application to a foreign corporation. 
Moreover, this foreign assessment legal 
reserve company is not a benevolent mutual 
benefit association as contemplated by 
Chapter 640, Florida Statutes, 1941, and 
consequently, Sections 640.23 and 640.30, 
Florida Statutes, 1941, do not apply to it. 
—Opinion of the Florida Attorney General, 
December 15, 1948. 


INSURING COUNTY'S LIABILITY 
FOR EMPLOYEES’ ACTS 





May a county expend funds for insurance 
coverage indemnifying the county against 
damages caused by the negligence of or 
torts committed by its employees in the 
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county hospital, county court house and 
the county garage? The Attorney General 
concluded that when a county operates 
and maintains a hospital under Section 
376.01, et seq., it is engaged in a proprietary 
enterprise as distinguished from a govern- 
mental function and would, therefore, be 
subject to liability for the negligence and 
tortious acts of its employees. Consequently, 
the county may expend funds for insurance 
to cover such liability. Whether the county 
may spend its funds for insurance protec- 
tion of court house and county garage em- 
ployees depends upon whether liability 
would result to the county.—Opinion of 
the Minnesota Attorney General, Decem- 
ber 20, 1948. 


ILLEGAL INSURANCE BUSINESS 
IN SALES CONTRACT 


In connection with the sale of a motor 
vehicle or trailer, “A,” not qualified to en- 
gage in the insurance business in Florida, 
acquired a conditional sales contract exe- 
cuted by the purchaser and imposed a charge 
for fire, theft and collision coverage, but 
did not purchase insurance with the 
amount charged, assuming the position 
that he himself is carrying the insurance. 
Was “A” unlawfully engaged in insurance 
business in the State of Florida? The 
Attorney General replied that the collec- 
tion and retention by “A” of a charge for 
insurance coverage under such circum- 
stances constituted an unlawful engaging 
in the insurance business in the State of 


Florida.—Opinion of the Florida Attorney 
General, December 7, 1948. 


NO BOND NEEDED 
FOR SCHOOL-BUS DRIVER 


The Department of Public Instruction 
inquired of the Attorney General whether 
it was necessary for school districts that 
owned and operated their own busses and 
carried full public liability and property 
damage insurance to also bond the driver 
of these busses. Section 79-2111, R. §S. 
1943, provides that when a board of educa- 
tion employs a driver to transport the 
pupils from their homes to the school and 
back by means of a public conveyance, 
the driver shall be employed as and shall 
be an independent contractor for the pur- 
pose of transportation and shall assume 
all liability arising from, out of or because 
of his negligence in performance of the 
contract for transportation, to the exclu- 
sion of such school district and the school 
board or any member thereof, and he shall 
give a surety bond not exceeding $10,000, 
the premium on which shall be paid out 
of the school-district treasury. The Attor- 
ney General was of the opinion that a bus 
owned by a school district and operated 
exclusively by a school district for its own 
purposes was not a “public conveyance” as 
the term was used in the statute. Hence, 
the requirement that the driver be bonded 
would not apply in cases where the school 
district owns and operates its own bus 
and is already fully insured.—Opinion of the 
Nebraska Attorney General, January 13, 1949. 


een pene 


Jurisdiction Over Mail Order Insurer 


The Virginia Supreme Court declared tht the Travelers Health Association 
of Nebraska was subject to the laws of Virginia requiring every person, associa- 
tion or corporation desiring to engage in the selling or offering for sale of 
securities to apply for a permit to advertise, promote or sell certain membership 
certificates or contracts of indemnity in Virginia by mail. This was an affirmance 
of an order of the State Corporation Commission obtained under the terms of the 
Virginia Securities Act. The inference to be obtained from the opinion was that 
the insurer was conducting business in Virginia, and not merely operating without 
the state by mail. Travelers Health Association et al. v. Commonwealth of Virginia, 


January 10, 1949. 
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RULINGS 
State Insurance Departments 


CALIFORNIA 


DESCRIBING 
GROUP DISABILITY INSURANCE 


On January 5, 1949, Commissioner 
Downey ruled that the advertising or de- 
scription of coverage under group disability 
policies as “non-cancelable”, “not cancel- 
able’, and “guaranteed renewable” was 
improper. Specifically, he stated: “We 
believe that it will generally be conceded 
that the terms ‘non-cancelable’ and ‘guar- 
anteed renewable’ have acquired a specific 
meaning in the field of disability insurance, 
and that such terms are properly usable 
only to describe disability policies which 
are both non-cancelable and guaranteed re- 
newable either for a substantial number of 
years or to a specified age. The fact that, 
in case of group disability insurance, the 
individual coverage cannot be canceled by 
the company does not make the rights of the 
individuals insured under the group policy 
as favorable with respect to cancelability as 
they are under true non-cancelable and 
guaranteed renewable individual policies, 
since the individual group coverage will ter- 
minate upon termination of the group 
master: policy, upon termination of the in- 
dividual’s membership in the group, and for 
such other reasons as the master policy 
lawfully and properly provides. . Hence, 
in describing the rights of individual in- 
sureds under group disability policies to 
the continuance of their insurance, only 
language accurately reflecting such rights 
should be used.” 


RECIPROCAL STATES LISTED 


Section 706.7 of the Insurance Code 
prohibits a domestic insurer from entering 
into a contract of insurance upon the life 


of a resident, or property or operations, in 
a reciprocal state unless it is authorized 
pursuant to the laws of that State to trans- 
act insurance therein. The term “reciprocal 
state” is defined as a state whose laws 
prohibit an insurer domiciled therein from 
insuring the life of a resident of, or 
property or operations in, the State of 
California unless it holds a certificate of 
authority issued by the Insurance Commis- 
sioner of the State of California. 


On January 20, 1949, Insurance Commis- 
sioner Downey announced that the following 
states are specified as reciprocal: Hawaii 
(Section 8490.01, Revised Laws 1945); 
Idaho (Chapter 82, Session Laws 1943); 
Louisiana (Insurance Code, Section 27.01); 
Maine (Chapter 56, Revised Statutes 1944); 
Maryland (Sections 68A and 136A of Ar- 
ticle 48A of the Insurance Code); Michigan 
(Section 49, Insurance Laws); Montana 
(Chapter 241, Laws 1943); New Hamp- 
shire (Chapter 323, Sections 55 and 56, Re- 
vised Laws); Oregon (Section 101-422, 
Insurance Laws) ; Puerto Rico (Section 144, 
Insurance Laws); Virginia (Life & Dis- 
ability Only—Section 4235-d, Insurance 
Laws); Washington (Section .07.15, Insur- 
ance Code). 


LIFE AND DISABILITY ONLY 
AGENT'S APPLICATIONS 
On January 5 


5, 1949, the California De- 
partment of Insurance, speaking through 
Commissioner Downey, pointed out that ap- 
plicants for Life and Disability Only 
Agents’ licenses, and for renewals thereof, 
are in many instances incorrectly filling in 
their application blanks. The application 
blank has a question which reads as follows: 
“5. Address from which applicant intends 
to conduct his business as a Life Agent. 
(Normally this will be the residence ad- 


VOOUTEEGADOAAATENAEATANNAD NATURA UPMA TALENT NANA eA eNNNNe 


INSURANCE DEPARTMENT RULINGS 


PAGE 119 





GUUUGANUULLAAUTAAAAEANAAUEAAA ANANTH TAA TNT 


dress shown below unless you maintain an 
office in your own name. Do not put in 
office of insurer except in accordance with 
instruction for Question 5.)” The specific 
instruction reads: “Insurance Code, Sec- 
tion 1705.2 requires you to select one ad- 
dress as the place where you will conduct 
your business, and to notify the Insurance 
Commissioner in writing of any change in 
that address. You must use the same ad- 
dress throughout unless you have actually 
changed your office. You may use the of- 
fice address of an insurer if you receive 
mail and conduct the DAILY details of 
your business there, but it is usually in- 
advisable for beginning agents to do so.” 


The Department noted that many who 
held licenses with more than one insurer 
were inserting a different address in the 
application blank pertaining to each insurer. 


In some instances the agents filled in their 
blanks correctly only to have company 
representatives cross out the correct address 
and insert that of the company. Also, 
many agents inserted as their address only 
the street number of a large metropolitan 
office building in which they were not listed 
and where, consequently, mail addressed to 
them was undelivered. 


The Department warned that in the case 
of persons who are being notified to appear 
for examination, this will result in failure 
to meet examination requirements with the 
attendant legal consequences. In the case 
of licensees, it will result not only in failure 
to receive important notices, but also in 
their being prima facie in violation of In- 
surance Code Section 1705.2 and subject to 
disciplinary action for the suspension or 
revocation of their licenses. 


—_——— 


Profits in the Casualty and Surety Fields 


In the course of an address recently made before the Mid-West Insurance 
Buyers Association, Inc., in Chicago, J. Dewey Dorsett, general manager of the 
Association of Casualty and Surety Companies had occasion to speak of insurance 
companies’ profits. He stated: “Because the insurance companies have been writing 
an unprecedented amount of business during the past few years there seems to be 
a notion abroad that they are making a lot of money. The opposite is true. In 
1941, for instance, the country-wide earned premium of all capital stock companies 
licensed to do business in New York State was $714,612,825, from which the 
underwriting profit was 6.1 per cent. In 1945, however, their country-wide earned 
premium rose to $876,579,172, but the underwriting profit dropped to 2.2 per cent. 
In 1947, their country-wide earned premium volume rose still further to $1,436,061,197 
—or more than double the figures in 1941—from which the underwriting profit 
was less than 1 per cent! These figures, of course, are for all lines, including 
fidelity and surety.” 


Congressional Investigation of Life Insurance? BLIN 


On January 27, Representative Cellar submitted a concurrent resolution in (ILL! 
the House of Representatives to provide for an investigation of the life insurance 
industry in the United States with particular regard to the applicable antitrust 
laws and to the extent to which the operations of such industry comply with such De 
laws. A report is to be submitted to the Senate and House of Representatives high’ 
not later than June 30, 1950 indicating the results of the study and investigation spee 
together with such recommendations for necessary legislation as may be deemed the ; 
advisable. dow1 
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IN THE CURRENT PARADE OF (oF-W AMM 


Page 
Bus Company’s Liability 
Ill passenger (Ky.) .. ee ee 
Prospective passenger injure d 
Door swinging out (Tenn.).. 
Knocking on door—Driver start- 
ing (Pa.) 
School bus — Discherge d on Se onge r 
injured iy @ is. 
Contributory Neglige nce—Eme rge ncy 
—Truck parked on highway (Tex.) 
County’s Liability 
Collapse of bridge—Notice (S. D.) 
Negligent road scraping (Minn.) 
Garage’s Liability—Car lurching for- 
ward—Owner injured (Cal.) 
Hosts Liability 
Driving on shoulder (Ill.) 
Lookout—Car emerging from filling 
station (Pa.) 
Passing turning vehicle (Pa.) 
Speed on berm (Pa.) 
Insurer's Liability 
Exclusion clause—Rider pasted over 
(Ky.) 
Hired passenger exclusion (Wis.) 
Injured party’s action (Ky.) 
Medical payment provision—“Alight- 
ing from auto” construed (Conn.) 
Permittee’s negligence—Insured in- 


jured (Wis.) 
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BLIND DRIVING 





(ILLINOIS) 
© Host’s liability 


Defendant was driving along a four-lane 
highway with two lanes to himself at a 
speed of fifty to sixty miles per hour, despite 
the admonitions of his passengers to slow 
down. At a curve in the highway he drove 
onto the shoulder, although he was blinded 
by the lights of approaching cars and was 
unable to see where he was going. Without 
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Page 
Insurer's Liability—continued 
Renewal of policy—Acceptance after 
loss (Tex.) . ss oer 
Return of premi 'um—Chattel mort- 
gage clause breached (Tenn.) 
“Use z “ r private aces 
autos” e oe 
Master-Se- bes yer ae Inde: m- 
nity—WM 'ster’s claim (N. Y.) 
Municipality's Liability—Newly tarred 
road—Skidding (Mass.) 
Owner’s Liability—Employee 
—Guest injured (Ga:) . 
Power Company’s Liability 
Placement of pole (N. H.) os 
Transformer falling on car (Ga.)... 
Railroad Crossing Collision—Lookout 
statute (Ark.) 
Res Ipsa Loquitur—Truck rolling onto 
railroad tracks (Ariz.) 
Respondeat Superior—E inate s child 
injured (N. C.) 
Service of Process—N onreside in Eee 
active corporation (Iowa) . 
Statute Construed—Nonresident Mo- 
torist Act—“Public highway” (Tex.) 
Wilful and Wanton Conduct—Wrong 
side of road—Child injured (Ill.).. 
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slackening speed he rode blindly ahead for 
some 250 feet until his car struck a tele- 
phone pole. The impact broke the post, and 
plaintiff guests were thrown from the car 
and severely injured. Defendant’s conduct 
in driving with obstructed vision at a high 
rate of speed, and without proper regard for 
the safety of his paggsengers, could only be 
interpreted as wilful and wanton miscon- 
duct. Judgment for plaintiffs was affirmed. 
ao et al. v. Weigel. Illinois Appel- 
late Court, Second District. November 12, 
1948. 30 CCH Avutomostte Cases 519. 
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TRANSFORMER DROPS ON AUTO 


(GEORGIA) 


© Guest killed 
Utility company’s liability 


It was a rough, muddy and rutted street 
with many large and deep holes, and prac- 
tically impassable to motor vehicular traffic. 
Defendant power company had a power 
pole situated on the edge of the traveled 
portion of the street which was out of line 
with the other power poles in that block. 
Defendant driver drove the car over the 
street at forty miles per hour, ‘deliberately 
ignoring its obviously dangerous condition. 
In twisting to avoid the holes, he suddenly 
turned into the power pole. The impact 
caused a transformer affixed to the pole to 
fall on the automobile, crushing the skull of 
plaintiff's son. Plaintiff charged that the 
transformer was insecurely affixed to the 
pole. The trial court correctly sustained the 
power company’s demurrer, stating that the 
causal connection between any negligence 
of the utility company and the injury to 
plaintiff's son was broken by the intervening 
act of the driver of the car.—Lyons v. 
Georgia Power Company et al. Georgia 
Court of Appeals. January 14, 1949, 30 CCH 
AUTOMOBILE CAsEs 1044. 

Hammond, Kennedy & Sanders, Augusta, 
Georgia, for Plaintiff. 


Fulcher & Fulcher, Hull, Willingham, Towell 
& Norman, Augusta, Georgia, for Defendants. 


CHATTEL MORTGAGE PROVISION 
BREACHED 





(TENNESSEE) 
e Failure to return premium 


The insured sought to recover from his 
automobile insurer for the total loss of his 
vehicle caused by theft and fire. Liability 
was denied on the ground that the policy 
provided that coverage was not afforded 
while the automobile was subject to any 
bailment, mortgage or encumbrance not 
specifically declared and described in the 
policy. Prior to the loss the insured had 
borrowed a sum of money from a bank, and 
as security for repayment of the loan, exe- 
cuted a chattel mortgage on the car. As 
additional security, the policy was delivered 
to the mortgagee by the insured. Having 
failed to acquire the insurer’s consent to 


encumber the vehicle, the insured’s claim 
must be disallowed. There was no merit in 
plaintiff's contention that defendant was 
estopped to deny coverage because of failure 
to return the unearned premium. The in- 
surer may insist upon the invalidity of the 
policy for the insured’s breach of a policy 
condition without returning or offering to 
return any portion of the premiums paid. 
Judgment for the insurer was affirmed.— 
Jolley v. Sun Insurance Office, Ltd. Ten- 
nessee Court of Appeals, Eastern Division. 
Filed January 14, 1949. 30 CCH Aurtomo- 
BILE Cases 1040. 

Charles Goins, Chattanooga, Tennessee, for 
Plaintiff in Error. 


McAllester & McAllester, Chattanooga, Ten- 
nessee, for Defendant in Error. 


EXCLUSION CLAUSE 
BLOCKED OUT BY RIDER 


(KENTUCKY) 
e Insurer’s liability 





Defendant had issued a standard automo- 
bile liability policy covering a truck, An 
accident resulted in the loss of cream being 
transported. The insured satisfied the claim 
of the owner of the cargo and then brought 
an action against the insurer to recover 
under the policy. An exclusion clause pro- 
vided that coverage did not extend “to in- 
jury to or destruction of property trans- 
ported by the insured.” Plaintiff alleged that 
when the policy was delivered to him the 
exclusion was effectively concealed by a 
rider pasted over it. An examination of the 
policy by the court indicated that the ex- 
clusion provision could have been read by 
folding back the pasted riders, which were 
glued at the upper left hand corner of this 
section and also at about the middle of the 
paragraph. The inadvertent attachment of 
the riders in the middle of the exclusion sec- 
tion would not lead a reasonable person to 
conclude that this part of the policy was 
cancelled. Judgment for the insured was re- 
versed.—The Travelers Insurance Company 
v. Wright. Kentucky Court of Appeals. 
January 14, 1949. 30 CCH AvuTOMOBILE 
Cases 1065. 


Vv. O. Blackburn, Ben D. Smith, Somerset, 
Kentucky, for Appellant. 

B. J. Bethurum, C. Homer Neilkirk, Somer- 
set, Kentucky, for Appellee. 
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BUS DOOR 
HITS TAPPING PASSENGER 


(TENNESSEE) 
e Carrier’s liability 

Plaintiff had missed the bus which she 
customarily took home from work and was 
waiting for another when she saw a bus 
standing at the intersection waiting for the 
traffic light to change in its favor. She hur- 
ried across the street and knocked on the 
door. As the driver opened the door, it 
struck plaintiff and knocked her down. Suit 
was predicated upon the theory that it was 
the duty of the driver to make certain that 
plaintiff would not be hit by the door as it 
opened. Whether the driver used the requi- 
site degree of care in opening the door and 
whether or not plaintiff knew, or should 
have known, by the exercise of ordinary 
care, that the bus door would swing out as 
it did, presented factual issues for the de- 
termination of the jury. Therefore, it was 
error to direct a verdict for the carrier. 
Judgment for defendant was reversed and 
the cause remanded for a _ new trial.— 
Schindler et vir v. Southern Coach Lines, 
Inc. Tennessee Supreme Court. January 17, 
1949. 30 CCH Avutomosite Cases 1036. 

Charles L. Cornelius, Jr., C. Weber Tuley, 
Nashville, Tennessee, for Plaintiffs in Error. 


Armistead, Waller, Davis & Lansden, Nash- 
ville, Tennessee, for Defendant in Error. 


ILL BUS PASSENGER 


(KENTUCKY) 
e Care required of carrier 


While a passenger on defendant’s bus 
from Louisville, Kentucky, to Owensboro, 
Kentucky, plaintiff suffered a paralytic 
stroke. In an action against the carrier, she 
alleged that the driver failed to assist her 
and that she was negligently carried past 
her destination. There was no evidence that 
the driver knew that plaintiff was in a help- 
less condition and needed medical attention 
or that her condition was so apparent as to 
charge him with knowledge of it. Apparently 
none of the passengers realized that she was 
ill. An instruction placing the duty of exer- 
cising the highest degree of care upon de- 
fendant was erroneous, since a common car- 
rier is required to exercise only ordinary 
care in looking after the comfort of its 


passengers. It is in the actual operation of 
the vehicle that the carrier is required to 
exercise the highest degree of care. Judg- 
ment for plaintiff was reversed with direc- 
tions to grant a new trial.—Southeastern 
Greyhound Lines, Inc. v. Burris. Kentucky 
Court of Appeals. January 14, 1949. 30 CCH 
AUTOMOBILE CAsEs 1061. 

John B. Anderson, Owensboro, Kentucky, 


Rodman W. Keenon, Lexington, Kentucky, for 
Appellant. 


Beckham A. Robertson, Claude E. Smith, 
Owensboro, Kentucky, for Appellee. 


FAILURE TO REDUCE SPEED 
ON BERM 


(PENNSYLVANIA) 
e Host’s liability 


As defendant was driving around an eight 
degree curve and down a slight grade, the 
car went off onto the berm where it travelled 
for a distance of 150 feet without any change 
of speed. When the brakes were applied 
and the turn back onto the road was being 
made, the car turned over on its side, throw- 
ing the occupants out onto the road. De- 
fendant explained that the lights of an on- 
coming car had blinded him, causing him to 
drive onto the berm, and that when the 
lights no longer blinded him, he first noticed 
a pile of cinders on the berm. In turning 
onto the highway to avoid the cinder pile 
he used his brakes, and the car overturned. 
The court declared that one with even the 
most elementary knowledge of driving knows 
that as soon as a car gets off the highway 
and onto the berm, it is the duty of the 
driver to reduce his speed immediately be- 
cause failure to do so is likely to tip the car 
over when it is driven back onto the high- 
way. The instructions on this phase of the 
case were inadequate. Plaintiff was entitled 
to instructions to the effect that if defendant 
failed to reduce his speed when he found the 
car was on the shoulder, the jury could infer 
negligence from that fact. Judgment for 
defendant was reversed and a new trial 
granted.—Randolph, Admr. v. Campbell. 
Pennsylvania Supreme Court, Western Dis- 
trict. Filed November 17, 1948. 30 CCH 
AUTOMOBILE Cases 561. 

Wray G. Zelt, Jr., 40 E. Cherry Street, Alex- 


ander R. Curran, Washington, Pennsylvania, 
for Plaintiff, Appellant. 


Francis H. Patrono, Washington, Pennsyl- 
vania, for Defendant, Appellee. 
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BUS RUNS OVER 
MINOR PASSENGER'S FOOT 


(PENNSYLVANIA) 


e Driver starting 
Carrier’s duty 


Cars parked along the curb prevented 
defendant’s bus from coming closer than six 
or eight feet to the curb. While the bus was 
partly turned from one street into the other, 
passengers were discharged. The five-year- 
old plaintiff and his fifteen-year-old brother 
alighted. Whether they stepped off the bus 
to allow others to alight, intending to board 
again and proceed to the next stop, or 
whether they erroneously thought they had 
reached the end of the run, was not clear. 
They did not pass to the curb, and the 
older boy knocked at the closed doors to 
attract the attention of the driver, who had 
started his bus to complete the turn, and 
in doing so, the right front wheel passed 
over the minor plaintiff's foot. The front 
part of the bus was still crowded with 
passengers to such an extent that the driver 
could not see-to his right to determine 
whether it was safe to proceed. He testified 
that a passenger got on the bus and said it 
was all clear. He then closed the doors, 
watching pedestrians in front of him. The 
trial court did not err in refusing to enter 
judgment n. o. v. for defendant, since it was 
for the jury to say whether the driver acted 
reasonably in starting the bus when he could 
not observe the conditions immediately out- 
side the door. Judgment for plaintiff was 
affirmed. Pantuso, etc. v. Pittsburgh Motor 
Coach Company. Pennsylvania Supreme 
Court, Western District. Filed November 
16,,1948. 30 CCH Avuromosite Cases 556. 

D. H. McConnell, 1603 Law & Finance Build- 
ing, Pittsburgh, Pennsylvania, for Appellant. 


Leo Kostman, 805 Frick Building, Edward I. 
Roth, 1078 Union Trust Building, Pittsburgh, 
Pennsylvania, for Appellee. 


SAND RIDGE IN COUNTY ROAD 
(MINNESOTA) 
e County’s liability 


Commissioners’ individual liability 
Negligent road scraping 





Pursuant to a contract with the Town 
Board of Palmer, the county took over a 
town road and converted it into a county 


aid road. Plaintiff sought to recover for in- 
juries sustained when the automobile in 
which he was riding struck a dangerous spot 
in the road. It was alleged that the county 
had employed defendant contractor to scrape 
and drag the road with a grading machine; 
that the loose sand was negligently scraped 
and deposited in such a manner that it left 
a ridge, the appearance of which was de- 
ceptive and created a trap dangerous to 
persons not having knowledge of the condi- 
tion. The trial court correctly sustained the 
county’s and the commissioners’ demurrers 
to the complaints. In establishing, maintain- 
ing, and caring for highways, a county acts 
in its governmental and not in its pro- 
prietary capacity, and this is true even 
though the county had contracted with the 
township for maintenance of the road for 
consideration. The commissioners’ duty in 
regard to road maintenance was a purely 
public one, and there was no allegation that 
they were performing any ministerial act 
for which liability would have attached. Nor 
were they responsible for the torts of the 
contractor whom they had engaged to care 
for the roads. The rule of respondeat superior 
does not apply. The orders sustaining the 
demurrers were affirmed.—Hitchcock v. 
County of Sherburne et al. Minnesota Su- 
preme Court. Filed October 29, 1948. 30 
CCH Avrtomosite Cases 526. 

R. F. Merriam, 742 Builders Exchange, Min- 
neapolis 2, Minnesota, for Appellant. 


Howard S. Wakefield, Elk River, Minnesota, 
Mordaunt, Carroll & Thorson, Midland Bank 
Building, Minneapolis 1, Minnesota, for Re- 
spondents. 


AUTO HIT 
LEAVING FILLING STATION 


(PENNSYLVANIA) 
@ Host’s ljability 





Plaintiff was injured when defendant’s 
car, in which she was riding as a guest, 
collided with a vehicle which suddenly pulled 
onto the highway from a filling station. The 
road was wet, and defendant’s brakes had 
been in need of repair for several months. 
Defendant applied his brakes, but was un- 
able to stop, and turned to avoid the impact, 
but to no avail. It was plaintiff’s contention 
that the proximate cause of the accident 
was defendant’s negligence in not watching 
the road more carefully and in having defec- 
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tive brakes, whereas defendant contended 
that the proximate cause of the accident 
was the sudden emergence of the other car, 
on a wet road, without warning. These 
contentions made.a clear cut issue for the 
jury, which found in favor of the host. 
Plaintiff complained of an instruction which 
charged a passenger with a driver’s negli- 
gence “insofar as he concurs therein, and 
a failure to protest against reckless driving 
amounts to concurrence.” There was no 
proof of such reckless driving on the part 
of defendant as to require his guest passen- 
ger to protest against it. Judgment for 
defendant was afirmed.—Dupont, etc. v. 
Gallagher. Pennsylvania Supreme Court, 
Western District. Filed November 8, 1948. 
30 CCH AutomosiLe Cases 524. 

J. Thomas Hoffman, Pittsburgh, Pennsyl- 
vania, Samuel J. Feigus, David S. Palkovitz, 208 
Kessler Building, McKeesport, Pennsylvania, for 
Plaintiff, Appellant. 


Ray Coldren & Buck, Uniontown, Pennsyl- 
vania, for Defendant, Appellee. 


CAR PLOWS THROUGH 
SNOW EMBANKMENT 


(PENNSYLVANIA) 
e Passing turning vehicle 





A collision between the car driven by 
plaintiff’s host and an automobile driven by 
defendant Dickey, resulted in the former’s 
plunge over an embankment and crash into 
atree. The jury returned a verdict in favor 
of the host and the other driver. The trial 
court erred in charging the jury on unavoid- 
able accident when there was no possible 
theory that the accident was unavoidable. 
While defendant Dickey’s car was executing 
a turn over a distance of but a few feet, 
defendant host’s car came on for a distance 
of more than 800 feet and struck Dickey’s 
car before the latter had straightened out. 
The inference was irresistable that the host 
must have been traveling at a great rate of 
speed, since the car plowed through a high 
bank of snow and went over an embank- 
ment. The jury could also have found that 
the host was negligent in attempting to pass 
Dickey’s car on the right, in violation of 
statute. The jury could also have concluded 
that Dickey did not look for approaching 
cars, as he should have done. Judgment for 
defendants was reversed and a new trial 


AUTOMOBILE 


granted.—Matthews v. Derencin et al. Penn- 
sylvania Supreme Court, Western District. 
Filed November 8, 1949. 30 CCH Automo- 
BILE CASES 497. 

Leland W. Walker, Somerset, Pennsylvania, 
for Plaintiff, Appellant. 


Frank R. Coder, Frank R. Coder, Jr., C. L. 
Shaver, Shaver & Heckman, Somerset, Penn- 
sylvania, for Defendants, Appellees. 


CHILD STRUCK NEAR CURB 


(ILLINOIS) 
@ Wilful and wanton conduct 


The nine-year-old decedent was crossing 
the street from south to north between 
intersections when he was struck by an 
automobile being driven west by defendant. 
Count one of the complaint charged negli- 
gence and count two charged wilful and 
wanton conduct. The trial court struck 
count two at the close of the evidence, and 
the jury returned a verdict for defendant 
on count one. The court erred in taking 
count two from the jury, when there was 
evidence that defendant drove from fifty to 
sixty miles per hour, at night, on the wrong 
side of the street, and, without changing 
directions, drove into the boy, who was three 
or four feet from the curb. The judgment 
was reversed and the cause remanded for 
further proceedings on count two.—Captain, 
Admr. v. Saviano et al. Illinois Appellate 
Court, First District. June 23, 1948. Re- 
leased July 12, 1948. 30 CCH AvutTomoBILe 
CasEs 496. 


G. A. Bosomburg, for Plaintiff, Appellant. 


John J. Sullivan, Burt A. Crowe, for Defend- 
ants, Appellees. 





LURCHING AUTO 
INJURES OWNER 


(CALIFORNIA) 
e@ Garage’s liability 
Res ipsa loquitur 

Plaintiff had taken his car to defendant’s 
garage for a carburetor adjustment. When 
informed by the mechanic that the job was 
completed, plaintiff got into the car and 
started the motor, but it did not function 
properly. Plaintiff set the hand brake, left 
the motor running with the gear lever at 
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neutral, and released the hood so that the 
mechanic could recheck the carburetor. 
Plaintiff then walked to the front of the car 
to watch the mechanic, who was leaning 
over the fender working on the carburetor. 
He made some adjustments, accelerating 
and decelerating the motor while testing the 
carburetor, when suddenly the car lurched 
forward, striking plaintiff and injuring his 
leg. The car was equipped with hydra- 
matic drive. The applicability of the res 
ipsa loquitur doctrine depended on whether 
it could be said, in the light of common 
experience, that the accident was more likely 
than not the result of their negligence. There 
was no evidence that the mechanic did or 
could have done anything else which would 
have affected the shifting mechanism of the 
car. It was at least equally probable that 
the accident was caused by some fault in 
the mechanism of the car. Judgment for 
defendants was affirmed.—LaPorte v. Hous- 
ton et al. California Supreme Court. De- 
cember 3, 1948. 30 CCH AuTomosILe CASES 
974. 


Charles W. Wolfe, for Appellant. 
Walhford Jacobson, for Respondents. 


COLLAPSE OF COUNTY BRIDGE 


(SOUTH DAKOTA) 
@ Notice 


Plaintiff sought to recover for injuries 
sustained when the county bridge collapsed 
as he drove over it in his automobile. After 
the collapse of the bridge, it was found that 
the hangar plate which supported the south 
end of the I-beam at point two was broken. 
Plaintiff's experts expressed the opinion that 
the hangar plate broke because of metal 
fatigue, visible evidence of which must have 
been observable for several years before this 
accident occurred. The court was of the 
opinion that the county was clearly mistaken 
in asserting that the statute required actual 
notice to the Board of County Commis- 
sioners to affix liability, and that evidence 
of the existence of a patent defect for a 
period of several years, which, in the exer- 
cise of due care, should have been dis- 
covered, was insufficient to take the case to 
the jury on the question of notice. Judg- 
ment for plaintiff was affirmed.—Turner 
County, South Dakota v. Miller. United 
States Court of Appeals, Eighth Circuit. 


December 2, 1948. 30 CCH Avutomoste 
Cases 671. 

M. T. Woods, H. L. Fuller, L. L. Madsen, 
for Appellant. 


Holton, Davenport, Ellsworth E. Evans, Louis 
R. Hurwitz, for Appellee. 


CONTRIBUTORY NEGLIGENCE 
IN SUDDEN EMERGENCY 


(TEXAS) 
e Disabled truck parked on highway 


The deceased was riding with Elliott on a 
joint venture. Prior to their departure they 
consumed a quantity of beer and purchased 
some whiskey, some of which had been 
drunk by the deceased. En route they col- 
lided with defendant’s disabled truck, which 
had been parked on the highway approxi- 
mately three hours pending repairs. Elliott, 
seeing the parked truck, turned the steering 
wheel to the left. The deceased apparently 
saw a vehicle approaching in the opposite 
direction and seized the steering wheel, turn- 
ing it to the right, whereupon the collision 
with the parked truck resulted. Since it is 
the law of Texas that contributory negli- 
gence is a complete bar to recovery, and 
contributory negligence in an emergency is 
no exception to this rule, the trial court 
committed prejudicial error in charging the 
jury that if the deceased was acting under 
an emergency he would not be guilty of 
contributory negligence. Judgment for plain- 
tiff was reversed.—Luper Transportation 
Company v. Barnes et al. United States 
Court of Appeals for the Fifth Circuit. 
December 10, 1948. 30 CCH AvuTOMOBILE 
CAsEs 884. 

Hobert Price, W. M. Taylor, Jr., Royal H. 
Brin, Jr., Dallas, Texas, for Appellant. 


Ralph Elliott, J. S. Freels, Sherman, Texas, 
for Appellees. 


NEWLY TARRED ROAD 


(MASSACHUSETTS) 


e Taxicab passengers injured 
Town’s liability 
The taxicab in which plaintiffs were pas- 
sengers skidded on the newly tarred surface 
of a public way in defendant town shortly 
after one-thirty o’clock in the afternoon. 
The taxicab was travelling upgrade, and 
until it reached the top of the hill, no warn- 
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ing by barriers, signs, or otherwise was 
given that the surface of the way extending 
beyond the top of the hill and in the direc- 
tion in which the taxicab was proceeding 
had been tarred just before noon. Defendant 
argued that it had complied with the statute 
which requires that a road which has been 
spread with tar shall be covered within three 
hours thereafter with sand or gravel, and 
that it was not negligent if it had not 
covered the tarred area before the prescribed 
period expired. The court did not agree. 
The statute did not state or imply that the 
tar made the road safe if it was covered 
within that period. The jury was entitled 
to find that the spreading of the tar rendered 
the road defective and that defendant failed 
to give seasonable warning to travelers of 
the dangerous condition beyond the hilltop. 
Defendants’ exceptions were overruled.— 
Delgado et al. v. Town of Billerica et al. 
Massachusetts Supreme Judicial Court. 
Middlesex. December 7, 1948. 30 CCH 
AUTOMOBILE Cases 878. 


J. A. Miraglia, for Plaintiffs. 
P. H. Ready, Town Counsel, for Defendants. 


RENEWAL POLICY ACCEPTED 
AFTER COLLISION 


(TEXAS) 
e Insurers’ liability 


Defendants had issued coverage on plain- 
tif’s car, the policy to expire on July 31, 
1946. Prior to the expiration date, the com- 
panies, in accordance with their customary 
practice, issued a renewal policy covering 
the period from July 31, 1946 to July 31, 
1947. Plaintiff was in the Navy, and ex- 
perienced a change of mailing address. Con- 
sequently, he did not receive the renewal 
policy. On August 20, 1946, after the orig- 
inal policy had expired, plaintiff’s car was 
damaged in a collision and was so badly 
wrecked that he sold it “as was.” In March, 
1947, plaintiff received a letter from de- 
fendants’ credit manager, informing him that 
the renewal policy was in full force and 
effect from July 31, 1946 to January 26, 
1947, and requesting that he remit the unpaid 
premium. Plaintiff sent the amount of the 
Premium and asked that forms be furnished 
him so that he could file a claim for the loss 
sustained. Defendants retained possession 
of the premium until after plaintiff filed an 


action. The court thought it clear that on 
August 20, 1946 (the date the car was dam- 
aged), there was no valid binding contract 
between the parties. While defendant had 
made an offer to contract, plaintiff had not 
accepted prior to the accident.—Mallard v. 
The Hardware Indemnity Insurance Com- 
pany of Minnesota et al. Texas Court of 
Civil Appeals, San Antonio. December 15, 
1948. 30 CCH Avuromosire Cases 1001. 

Herbert S. Ogden, Corpus Christi, Texas, for 
Appellant. 


Boone, Davis & Cox, Allen V. Davis, Corpus 
Christi, Texas, for Appellees. 


“USE OF OTHER PRIVATE AUTOS” 
COVERAGE 


(NEW YORK) 
e@ Insurer’s liability 


Plaintiff recovered a judgment in a per- 
sonal injury action against King, defendant’s 
insured, and brought an action to recover 
from defendant the amount remaining un- 
paid after the proceeds of all other ap- 
plicable insurance were exhausted. Two 
causes of action were alleged, the first being 
based upon the “Use of Other Private Pas- 
senger Automobiles” provisions of the liabil- 
ity policy issued to King by defendant, and 
the second being based upon defendant’s 
breach of an agreement whereby defendant 
agreed to pay plaintiff the balance of any 
judgment recovered by plaintiff against 
King and remaining unpaid after the ap- 
plication of the proceeds of other insurance. 
The insurer contended that King was driv- 
ing an automobile owned by one Shea; that 
the two men were members of the same 
household, and that, therefore, there was no 
coverage under the “Drive Other Car” 
coverage. The issues were submitted to the 
jury for general rather than for separate 
verdicts on each cause of action. This con- 
stituted error. Since the evidence was in- 
sufficient to warrant submission to the jury 
of the question of liability under the agree- 
ment, judgment for defendant was reversed. 
—Helm v. Maryland Casualty Company. 
New York Supreme Court, Appellate Divi- 
sion, Fourth Department. November 17, 
1948. 30 CCH AutTomosite Cases 864. 

Liebschutz, Curran & Sutton, 31 Main Street, 
East, Rochester, New York, for Respondent. 


Eric P. Smith, 1016 Reynolds Arcade, Roches- 
ter, New York, for Appellant. 
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DRIVER'S GUEST INJURED 


(GEORGIA) 
@ Employer’s liability 


While in the discharge of his duties an 
employee drove his employer’s automobile 
into a power pole, fatally injuring plain- 
tiff’s minor son, who was riding as his 
guest. The employee was driving at a speed 
of forty miles per hour in utter disregard 
of the muddy and rutted condition of the 
street, swerving, twisting and turning the 
car in an attempt to avoid the more dan- 
gerous holes. The employer, by his servant, 
was charged with gross negligence in oper- 
ating the car at a dangerous speed in view 
of the condition of the street, and in placing 
a dangerous and high-powered car in the 
hands of an inexperienced, unlicensed minor 
driver. A driver employed by the owner 
of an automobile, who invites another as 
his guest to ride in the automobile without 
the knowledge, authority, or consent of the 
owner, is acting outside the scope of his em- 
ployment, and the owner is not liable for 
the guest’s death caused by negligence of 
such a driver. Judgment overruling the 
owner’s demurrer was reversed.—Carpenter 
v. Lyons et al. Georgia Court of Appeals. 
December 3, 1948. 30 CCH AvTOMOBILE 
Cases 866. 

Fulcher & Fulcher, Augusta, Georgia, for 
Plaintiff. 


Hammond, Kennedy & Sanders, Hull, Willing- 
ham, Towill & Norman, Fulcher & Fulcher, 
Augusta, Georgia, for Defendant. 


SUMMER RESORT GUEST 
STRUCK BY TRUCK 


(NEW YORK) 
@ Master’s claim for indemnity 


While reclining on the lawn of the camp 
grounds at Green Mansions, Inc. summer 
resort, plaintiff guest was run over by a 
truck owned by Tripp Lake Estates, Inc., 
and operated in the business of Green Man- 
sions, Inc., by its employee Mazone. Plaintiff 
sued the corporate defendants, and Green 
Mansions, Inc., impleaded Mazone on the 
cross-claim for indemnity against any lia- 
bility in favor of plaintiff. The master’s right 
to recover over against a negligent servant 
for liability imposed derivatively is essentially 
one of indemnity. However, this right is 


not available to a master who is himself 
guilty of negligence based upon his-own acts 
that contribute to the wrong to a third party, 
Since there was evidence to support an in- 
ference that in driving upon the lawn 
Mazone was acting on the instructions of 
his supervisor, the plant superintendent for 
Green Mansions, the trial court was justified 
in finding that Green Mansions was itself 
a primary wrongdoer and actively at fault, 
thus forfeiting any right to indemnity from 
its employee. Dismissal of the cross-com- 
plaint was affrmed.—Opper v. Tripp Lake 
Estates, Inc., Green Mansions, Inc., De- 
fendant, Appellant, Mazone, Impleaded De- 
fendant, Respondent. New York Supreme 
Court, Appellate Division, First Depart- 
ment. December 13, 1948. 30 CCH Aurto- 
MOBILE CasEs 876. 

Benjamin H. Siff, Harry A. Gair, for Plaintiff, 
Respondent, Appellant. 


Harry P. Rich, Aaron Greengold, Beier & 
Chamberlin, for Defendant, Appellant. 


Thomas A. Clarke, Milton C. Jacobs, John E. 
Morris, Jr., Clarke & Reilly, for Impleaded 
Defendant, Respondent and Defendant Tripp 
Lake Estates, Inc. 


EMPLOYER'S LIABILITY 
TO EMPLOYEE’S CHILD 


(NORTH CAROLINA) 


® Respondeat superior 
Employee’s immunity 


A six-year-old boy was injured while rid- 
ing as an invitee in defendant’s taxicab, 
which was being operated by the child’s 
father, defendant’s employee, in and about 
defendant’s business. The child’s mother 
worked at night in a textile plant, and the 
father had been carrying the boy with him 
on numerous occasions and also when he 
went in to check up with defendant. The 
taxicab was not equipped with adequate 
brakes. On the occasion in question, the 
driver had been following a truck which 
he attempted to pass. He was trying to 
avoid an automobile coming from the op- 
posite direction when the brakes failed to 
respond, and the taxi collided with a curb 
and telephone pole. Could the defendant, 
to whom the negligence of his employee is 
imputed as a matter of public policy, avail 
himself of the immunity from suit, extended 
to the father, as a defense against his own 
liability? The court held that the great 
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weight of authority was against the position 
taken by defendant. The personal immunity 
from suit because of the domestic relation 
does not extend to the employer so as to 
cancel his liability or defeat recovery on 
the principle of respondeat superior when the 
injury was inflicted by the servant acting 
as such. Judgment of nonsuit was reversed. 
—Wright, etc. v. Wright. North Carolina 
Supreme Court. October 16, 1948. Filed 
November 24, 1948. 30 CCH AUTOMOBILE 
Cases 719. 


Horace Kennedy, for Plaintiff, Appellant. 
D. Z. Newton, for Defendant, Appellee. 


PLACEMENT OF TELEPHONE POLE 


(NEW HAMPSHIRE) 
e Truck colliding with pole 


The six-year-old plaintiff received injuries 
while riding as a passenger in the body 
of a truck. In rounding a bad turn at a 
blind corner the driver was directly con- 
fronted with a telephone pole maintained 
by defendants. It was alleged that defend- 
ants telephone company ‘and utility company 
were negligent in maintaining the pole in 
the highway, so as to impede reasonably 
safe, free and convenient passage for public 
travel. The evidence indicated that other 
poles were placed much farther outside the 
traveled way than the pole in question. 
Defendants’ contention that there was no 
evidence to show any contact between the 
truck and pole was without merit. The 
side boards on the right hand side of the 
truck were broken and fell off shortly after 
the truck passed the pole. The truck body 
came completely off and was found some 
fifty feet beyond the supposed point of col- 
lision. There were marks on the pole, and 
tire marks close to the pole. Judgment for 
plaintiff was affirmed.—Twardosky, etc. v. 
New England Telephone & Telegraph Com- 
pany et al. New Hampshire Supreme Court. 
December 7, 1948. 30 CCH AvutTomosiILe 
Cases 759, 

Robert E. Early, Paul J. Doyle, Charles J. 
Flynn, Elwin L, Page, for Plaintiffs. 


Hughes & Burns, Donald R. Bryant, for De- 
fendant New England Telephone & Telegraph 
Company. 

Sulloway, Piper, Jones, Hollis & Godfrey, for 
Defendant Public Service Company of New 
Hampshire. 


“PUBLIC HIGHWAY” DEFINED 


(TEXAS) 
® Nonresident Motorist Statute 


Plaintiffs, residents of Texas, sued defend- 
ant, an Illinois resident, in Texas for dam- 
ages sustained in a collision with defendant’s 
automobile upon the property of Consoli- 
dated Vultee Aircraft Corporation. The 
pivotal question concerned defendant’s claim 
that the substituted service under the Texas 
Nonresident Motorist Statute was ineffec- 
tive because the injuries out of which the 
causes of action arose were not incurred on 
a public highway but on private grounds. 
The accident occurred on a roadway, known 
as Grant Lane, running through a tract of 
some 435 acres owned by the government 
and occupied by Consolidated Vultee. The 
area was entirely fenced, with ingress and 
egress permitted through constantly guarded 
gates. To enter the premises a member of 
the public must arrange for a pass from 
the building manager or the Army personnel 
in charge. Once inside the grounds, the 
visitor is under military escort. Under Texas 
statutes to constitute a public highway or 
street, the way must be open to public use 
as a matter of right, and subject to state 
legislative jurisdiction under its police power 
and not privately owned or controlled. 
Judgments for plaintiffs were reversed.— 
O’Sullivan v. Brown et al. United States 
Court of Appeals for the Fifth Circuit. De- 
cember 7, 1948. 30 CCH AutoMosILe CAsEs 
740. 

Hobert Price, Dallas, Texas, A. B. Culbert- 


son, M. Hendricks Brown, Fort Worth, Texas, 
for Appellant. 


W. P. McLean, J. A. Gooch, Denning Schatt- 
man, Fort Worth, Texas, for Appellees. 


TRUCK ROLLING ONTO TRACKS 





(ARIZONA) 
© Res ipsa loquitur 


Plaintiffs, a fireman and engineer, were 
injured when their train collided with a 
truck standing unattended on the track. De- 
fendant’s driver had paused to get a cup 
of coffee at a restaurant on the north side 
of the highway, and had parked the truck 
at an oil station 100 feet or more west of 
the restaurant. He had turned the key in 
the lock, set the brakes, and put the car 
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in gear. When he came out of the restaur- 
ant, the truck was gone, having rolled down 
onto the track. Defendant objected to the 
trial court’s instruction on the res ipsa loquitur 
doctrine on the ground that it disregarded 
his theory that some intervening agency 
put the truck in motion without negligence 
attributable to him. The instruction in its 
entirety disclosed that defendant’s theory 
was in no manner excluded. The brief time 
elapsing and the situation as developed by 
plaintiffs’ proof brought the res ipsa loquitur 
doctrine into play. Judgment for plaintiffs 
was affirmed.—Christensen v. Trotter et al. 
United States Court of Appeals for the 
Ninth Circuit. November 30, 1948. 30 CCH 
AUTOMOBILE CASES 747. 

Fred C. Struckmeyer, Phoenix, Arizona, for 
Appellant. 


Hildebrand, Bills & McLeod, D. W. Brobst, 
Oakland, California, for Appellees. 


PUBLIC SERVICE COMMISSION 
ENDORSEMENT PREVAILS 


(WISCONSIN) 


e Insurer’s liability 
Exclusion clause 


Defendant Fayas was a private contract 
motor carrier holding a license from the 
Public Service Commission. Defendant in- 
surer issued an indemnity policy to him, 
to which was attached a rider providing all 
coverage required by Section 194.41 of the 
Wisconsin Statutes. An exclusion clause 
declared that the policy did not apply while 
the vehicle was used to carry passengers 
for a charge. At the time of the accident 
the insured truck was being used to trans- 
port cherry pickers for hire, such use being 
distinctly commercial, but not within the 
terms of the contract carrier permit held 
by the insured. The question before the 
court was whether the provisions of the 
exclusion clause were in conflict with the pro- 
visions of Section 194.41 of the Wiscon- 
sin Statutes, and if so, which controlled. 
Defendant argued that the exclusion clause 
controlled. The court ruled to the contrary. 
The liability against which the carrier must 
obtain insurance is that which arises “by 
reason of the negligent use or operation” of 
the vehicle. Nothing in the statute suggests 
that use means the use covered by the per- 
mit excluding use for other purposes. This 
is a special statute, and the legislature in 
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enacting it dealt with restrictions on liability 
for negligent operation of the vehicle and 
permitted but one restriction, namely, non- 
coverage of cargo. Judgment against the 
insurer was affirmed.—Bently, etc., et al. v. 
Fayas, Milwaukee Automobile Insurance 
Company, Reynolds Preserving Company, 
Interpleaded Defendant. Wisconsin Supreme 
Court. Filed November 16, 1948. 30 CCH 
AUTOMOBILE CASES 669. 

Clarence R. Jurtle, Raymond J. Rahr, Green 
Bay, Wisconsin, for Respondents. 

McCue, Regan & McCue, Milwaukee, Wiscon- 
sin, for Defendant. 

Evrard & Evrard, Joseph P. Holman, Green 
Bay, Wisconsin, for Appellant. 

E. L. Everson, Green Bay, 
Interpleaded Defendant, 


Wisconsin, for 


CHILD THROWN FROM TRUCK 
AT CROSSING 


(ARKANSAS) 
@ Railroad’s lookout 


Plaintiff's ten-year-old son was killed by 
defendant’s train as he jumped or fell from 
the back of a truck, operated by his mother, 
which barely cleared the crossing before the 
train passed. Plaintiff contended that de- 
fendant knowingly maintained a dangerous 
crossing by negligently permitting the growth 
of weeds and shrubs on their right-of-way 
to obstruct the view of travelers approach- 
ing the crossing; that the employees oper- 
ated the train at an excessive rate of speed 
and failed to keep a lookout and give the 
signals required by law. The mother’s view 
to her right was obstructed by a four-foot 
embankment covered with sage grass, weeds 
and bushes and a large road sign on the 
embankment about fifty-five feet from the 
tracks. When she reached a point about 
fifty feet from the crossing, she observed 
the train about 150 feet west of the crossing. 
There was a sudden blast of the whistle 
for the first time as she was about thirty- 
five feet from the tracks. She applied the 
brakes when she saw the train, but con- 
cluded that she might not be able to stop 
the truck before it reached the tracks and 
that her safest course was to cross in front 
of the train. The truck was equipped with 
mechanical brakes which had been repaired 
recently, but were not as effective as hydraulic 
brakes. The court held that the trial court 
committed prejudicial error by instructing 
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that the lookout statute placed a higher 
degree of care upon the railroad and its 
employees than required by law. The im- 
puted negligence instruction should have 
been modified. Judgment for plaintiff was 
reversed.—Missouri Pacific Railroad Com- 
pany, Thompson, Trustee v. Frye. Arkan- 
sas Supreme Court. November 8, 1948. 
30 CCH AvutomosiLe Cases 687. 
Henry Donham, Richard M. Ryan, 
pellant. 


Mallory & Rasmussen, Fred D. Johnson, for 
Appellee. 


for Ap- 


INSURER'S LIABILITY 
TO INJURED PARTY 


(KENTUCKY) 


e Conditions subsequent 
Breach by insured 


A bill of discovery was brought by the 
injured party, who had recovered a judg- 
ment against the insured. The insurer con- 
tended that it was relieved of liability 
because the insured breached the notice pro- 
vision and the cooperation clause. Sec- 
tion (a) of subsection (1), 187.200 KRS 
provides that “the liability of the insurer 
shall become absolute whenever loss or 
damage covered by the policy occurs and 
the satisfaction by the insured of a final 
judgment for loss or damage shall not be a 
condition precedent to the right or obliga- 
tion of the insurer to make payment on 
account of the loss or damage.” The court 
held that the statute created an independent 
right of action by the injured person against 
the insurer, notwithstanding the failure of 
the insured to observe or comply with con- 
ditions subsequent contained in the policy, 
although such failure on his part would con- 
stitute a defense to an action brought by 
him against his insurer. Therefore, the 
court concluded that the established public 
policy rule in Kentucky is that a casualty 
policy of the nature and kind involved cre- 
ates a two-fold liability on the part of the 
insurer. Judgment overruling the insurer’s 
demurrer was affirmed.—Travelers Insur- 
ance Company v. Boyd. Kentucky Court 
of Appeals. December 10, 1948. 30 CCH 
AutomosiLe Cases 803. 

Stoll, Townsend, Park, Mohney & Davis, Lex- 
ington, Kentucky, for Appellant. 


C. X. Johnson, Elwood, Rosenbaum, Lexing- 
ton, Kentucky, for Appellee. 


1948. 


“ALIGHTING FROM AUTOMOBILE”’ 


(CONNECTICUT) 


® Medical payment provision 
Conversing at rear of car 


Plaintiffs claimed coverage under an in- 
surance policy issued by defendant provid- 
ing for medical payments to any person for 
accidental injury arising out of the use of 
an automobile either while such person is 
in or upon, entering or alighting from it. 
While on a journey the car was stopped 
on the highway, and plaintiffs alighted for 
the purpose of visiting a rest room. Several 
minutes after they had left the car, they 
were standing in the highway behind the 
car conversing, when they were struck by 
another car which was proceeding in the 
same direction. Plaintiffs had no intention 
of discontinuing their journey when they 
alighted, and it was their contention that 
they had not abandoned their status as 
passengers, but came within the coverage of 
the provision for entering and alighting 
from the car. The policy contained no refer- 
ence to passengers. They were not in or 
upon the automobile, and they had not only 
alighted but were injured several minutes 
later while conversing at the rear of the car. 
To hold that this was part of an act in 
alighting or entering the car would distort 
the wording of the contract. Judgment for 
the insurer was affirmed.—Ross et al. v. 
Protective Indemnity Company. Connecti- 
cut Supreme Court of Errors. December 1, 
30 CCH AvutomMosiLe Cases 788. 


Edward J. Myers, for Plaintiffs, Appellants. 
DeLancey Pelgrift, for Defendant, Appellee. 


SCHOOL BUS DRIVER'S 
BREACH OF ORDER 


(WISCONSIN) 
e Discharged passenger injured 


When defendants’ school bus stopped, the 
front was so close to a ditch and culvert 
that plaintiff and the other children were 
compelled to pass to its rear before cross- 
ing the highway. The driver observed a 
car coming from the north about 100 yards 
away, but made no mention of it to the 
children. Plaintiff had proceeded about five 
feet across the concrete when she was struck 
by the approaching car. In the meantime, 
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after discharging the school children, the 
bus proceeded north about fifty feet when 
the screaming of the brakes directed the 
driver’s attention to the accident. An order 
issued by the Department of Public Instruc- 
tion and the Motor Vehicle Department 
required that, after discharging passengers, 
the driver make sure the road is clear before 
allowing children to pass; that children be 
obliged to cross the road in front of the 
bus; and that the bus shall not proceed 
until the children are safely across. The 
court was satisfied that these defaults oper- 
ated as a general abdication and neglect of 
the driver’s affirmative duties. Judgment 
of dismissal was reversed and judgment 
entered for the child and her father.—Ver- 
beten, etc., et al. v. Huettl et al. Wisconsin 
Supreme Court. Filed November 16, 1948. 
30 CCH AvutTomosiLe CAsEs 696. 

Michael Burns, Seymour, Wisconsin, for Plain- 
tiffs, Appellants. 


North, Bie, Welsh, Trowbridge & Wilmer, 
Green Bay, Wisconsin, for Defendants, Re- 
spondents. 


NONRESIDENT CORPORATION 
PROPERLY SERVED 


(IOWA) 
e@ Inactive corporation 





The question before the court was whether 
service obtained on defendant truck lines 
complied with the Iowa statutory provisions 
relative to actions against nonresidents for 
damages resulting from the use of motor 
vehicles. Defendant was incorporated under 
the laws of Illinois and was authorized by 
the Interstate Commerce Commission to 
operate its trucks in interstate commerce. 
However, it was not licensed by the Iowa 
State Commerce Commission to operate 
into or through Iowa, About a month after 
the accident, which occurred in Iowa, de- 
fendant filed a voluntary petition in bank- 
ruptcy and was subsequently adjudicated a 
bankrupt. While addressing the notifications 
to the last known officers of the corpora- 
tion, instead of to the inactive corporation, 


did not literally comply with the statute, it 
increased rather than decreased the prob- 
ability of notification of the proper repre- 
sentatives of the inactive corporation. The 
trial court should have held the compliance 
with the statute sufficient and should have 
overruled the special appearance of defend- 
ant.—Ransom v. Sipple Truck Lines, Inc., 
et al. Iowa Supreme Court. Filed Novem- 
ber 16, 1948. 30 CCH AuToMOBILE Cases 710, 


Elliott, Shuttleworth & Ingersoll, Cedar Rap- 
ids, Iowa, for Appellant. 


John D. Randall, Cedar Rapids, Iowa, for 
Appellees. 


NAMED INSURED INJURED 


(WISCONSIN) 


e Insurer’s liability 
Permittee’s negligence 


Could the named assured, who was riding 
in his own automobile driven by another 
with his permission, recover against his in- 
surance company for the negligence of his per- 
mittee? The court said “No.” The policy 
contained an exclusion clause which pro- 
vided that the policy did not apply “to 
bodily injury or to death of any person 
who is a named insured.” The court held 
that the clause excluding liability for injury 
to the named assured was a part of the gen- 
eral coverage provisions, and was valid and 
effectively excluded coverage. In this in- 
stance, the named assured was excluded 
from protection as well as the additional 
assured, and there was no discrimination. 
The insurer’s motion for summary judgment 
was granted.—Frye v. Thiege, Milwaukee 
Automobile Insurance Company, Appellant, 
Cooperative Insurance Mutual of Milwaukee, 
Impleaded Defendant. Wisconsin Supreme 
Court. Filed November 16, 1948. 30 CCH 
AUTOMOBILE Cases 702. 

Bennett & Bennett, Viroqua, Wisconsin, for 
Defendant, Respondent. 

Hale, Skemp, Nietsch, LaCrosse, Wisconsin, 
for Defendant, Appellant. 

Johns, Roraff & Coleman, LaCrosse, Wiscon- 
sin, for Impleaded Defendant. 
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Televison Bills 


Eight states—Massachusetts, Connecticut, New York, New Jersey, Ohio, 
Rhode Island, Pennsylvania and Wisconsin—have bills pending to curb automo- 


bile television. 
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Airplane Physical Damage 
Insurance 


Policy Construed — “Crash” 
(La.) 


coverage 


Hail Insurance 
Settlement—Fraud (Neb.) 


Fire Insurance 


Explosion Exclusion (Pa.) 


Extended Coverage—Collapse of ie 
aged roof (Tex.) 


Increase of Hazard—Change in occu- 
pancy (Tex.) 


Insurable Interest—Loss prior to com- 


pletion of sale (Tenn.) . 
Oral Contract (Tex.) . < ie 
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SKYLIGHT CAVE-IN 


(ILLINOIS) 


@ Windstorm insurance 
Cause of loss 


On the morning of March 3, plaintiff's 
skylight was intact, but the next morning 
the north thirty-five feet had caved in. Re- 
covery was sought under a policy covering 
“direct loss by windstorm.” Evidence for 
the insurer indicated that the skylight was 
badly corroded about the metal sills which 
rested on the foundation. Readings taken 
at the Municipal Airport about eight miles 
away showed a sustained south wind at 
twenty-four miles per hour for five minutes 


Page 
Products Liability Insurance 


Policy Construed —“Handling” of 
product (Wis.) 134 


Public Liability Insurance 


Builder's Risk Policy—Reformation 
(Ark.) : ace 

Coverage of Policy—Collapse of bath- 
house floor — Pool, beach exclusion 
CPOE? ex 

Policy Construed — Road grading ma- 

“Operation,” “towed” con- 

ma (Mo.) 


Windstorm Insurance 


Cause of Loss—Weather v. structural 
deterioration 


SVNNQUUEEOOOEDEEOEEUUUUUUOUUUOUUUUUUUNUOUUUQUUUUOUUUUnOQ4u444o4udsdndanengnevaneavanensenennn4sgaggnengnggnennenengggencennennnnenngegngnnegeeeneeeeeUUUUUUUAUUUUOOOUOOUOUOOUOOOOUUUUNNTUUN NANA NAN HANNAN aetna eeeeneneneeeeeeeeeee 


and a maximum gust of thirty-one miles 
per hour in mid-afternoon on March 3, and 
that there was a “terrific” windstorm on 
the night of March 3 which damaged the 
roof of a building more than nine miles 
away. There was no testimony of any wind 
or windstorm in the vicinity of plaintiffs’ 
building nor of any damage caused by wind 
to any of the surrounding property. Judg- 
ment for the insured was reversed and the 
cause remanded with directions to enter 
judgment for the insurer.—Friedman et al. 
v. The Employers’ Fire Insurance Com- 
pany. Illinois Appellate Court, First 
District. December 15, 1948. Released Janu- 
ary 5, 1949. 6 CCH Fire anp CASUALTY 
Cases 800. 
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LOSS BY HOSTILE FIRE 


(PENNSYLVANIA) 
e Explosion exclusion 


Plaintiffs owned one-half of a double 
house insured by defendant “against all 
direct loss or damage by fire.” Under the 
two covering policies there was no liability 
for “loss or damage occurring by explosion 
or lightning, unless fire ensues, and in that 
event, for loss or damage by fire only.” A 
violent explosion occurred in the other one- 
half of the house, which shattered both 
dwellings, and fire entirely consumed the 
debris. The controlling question of fact 
was whether a hostile fire preceded and 
caused the explosion. The testimony dis- 
closed that the owner of the other half 
of the dwelling had deliberately placed 
inflammable liquids on the premises to fire 
the house and that he was later found guilty 
of arson and sentenced to a penitentiary. 
The court concluded that the damage 
caused by the explosion was an incident of 
the fire and was caused by it and that the 
entire loss must be regarded as a loss by 
fire. Judgments for plaintiffs were af- 
firmed.—Varano et ux. v. Home Mutual 
Fire Insurance Company of Broome County, 
New York et al. Pennsylvania Superior 
Court. January 14, 1949. 6 CCH Fire Ann 
CASUALTY CASES 798. 


“HANDLING” OF PRODUCT 


(WISCONSIN) 


e Reinsurance agreement 
Products liability policy 


Defendant agreed to reinsure plaintiff 
with respect to all policies written by it 
covering “products liability.” The policy 
issued by plaintiff to its insured defined 
“products liability” to include liability aris- 
ing out of the possession, employment, 
consumption, handling, or use of any mer- 
chandise or product manufactured, sold, 
handled or distributed by the insured. An 
employee of a trucking company was killed 
when a roll of paper, weighing 500 pounds, 
fell on him as he opened the door of the 
freight car in which the paper had been 
loaded by employees of plaintiff’s insured. 
Defendant argued that its coverage did not 


include the handling of the paper by plain- 
tiff’s insured; that the handling must be by 
someone other than the insured; that there 
was no proof that the deceased handled 
the roll of paper at the time he sustained the 
fatal injury, and that the word “handle” 
as used in the policy meant “trade in” or 
“dealt in.” The court was of the opinion 
that to adopt the definition of “handle” as 
“to trade in” or “dealt in’, would be ac- 
cording the word a technical interpretation, 
rather than its plain, ordinary and usual 
meaning as defined by Webster. Plaintiff's 
motion for summary judgment was granted. 
—Employers Mutual Liability Insurance 


-Company of Wisconsin v. Underwriters at 


Lloyd’s. United States District Court, 
Western District of Wisconsin. Filed Sep- 
tember 15, 1948. 6 CCH Fire anp CasuaLty 
CAsEs 776. 


COLLAPSE OF BATHHOUSE FLOOR 


(PENNSYLVANIA) 


e Accident liability policy 
Swimming pool, beach exclusion 





Plaintiff operated a golf course on a large 
tract of land which also contained a restau- 
rant and dance floor, a recreation hall, 
bowling alleys, swimming pool, bathhouses 
and other structures. A patron, who had 
used the pool and was proceeding to her 
locker in the bathhouse, which was located 
on the second floor of a structure adjacent 
to the pool, was injured when the floor 
collapsed and she fell to the shed below. 
The liability policy issued by defendant con- 
tained an endorsement providing that cover- 
age did not extend to swimming pools or 
bathing beaches. Defendant argued that 
the bathhouse was operated only in con- 
nection with the pool and was incidental to 
its use, and, therefore, the exclusion of the 
pool should inferentially carry with it the 
exclusion of the bathhouse as well. How- 
ever, the bathhouse was a structure physi- 
cally distinct from, and independent of, the 
pool. If defendant had intended to exclude 
it, it should have done so expressly. Judg- 
ment for plaintiff was affirmed.—Snader v. 
London & Lancashire Indemnity Company 
of America. Pennsylvania Supreme Court, 
Eastern District. January 3, 1949. 6 CCH 
FirE AND CASUALTY CASEs 783. 
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COLLAPSE OF DAMAGED ROOF 


(TEXAS) 


e Fire insurance 
Extended coverage 


Plaintiffs’ roof was damaged by hail on 
April 9, 1946, and following another storm 
on May 29, the roof collapsed. Plaintiffs 
sought to recover under the extended cover- 
age provision of a fire policy issued by de- 
fendant. Following the April hail storm, 
there were places on the roof where the 
hail had cut through one layer of the com- 
position texture and caused abrasions to the 
second layer. A leak was discovered later. 
A roofing concern was called in and esti- 
mated the cost of repair at $2,520.12. Before 
any repair work had been done and even 
before the estimate was made, but after the 
examination by the roofers, there was a 
second storm during which a portion of the 
roof fell in. The policy provided that the 
conditions applied only to windstorm, hur- 
ricane and hail, and that defendant was not 
liable for loss caused by rain unless the 
wind or hail had first made an opening in 
the walls or roof of the building. The in- 
surer contended that its only liability was 
for the loss occurring in April, and then 
only in the amount which represented the 
depreciated value of the damaged roof. The 
evidence compelled the conclusion that there 
was no relation between the agency causing 
the collapse of the roof and those hazards 
insured against, as would justify the sub- 
mission to the jury of damages arising from 
the collapse. Judgment for plaintiffs was 
reversed and the cause remanded for a new 
trial—Travelers Fire Insurance Company 
v. Taylor et al. United States Court of 
Appeals for the Fifth Circuit. December 
17, 1948. 6 CCH Fire anpD CASUALTY CASES 
774. 

Pinkney Grisson, Dallas, Texas, for Appellant. 

Neal C. DeShazo, Dallas, Texas, for Appellees. 


PLANE DESTROYED 
IN CRASH LANDING 


(LOUISIANA) 
e “Crash” coverage construed 


A plane owned by plaintiffs was totally 
destroyed when its rear wheel failed to 
clear a pasture fence as the pilot attempted 


a forced landing. A policy issued by de- 
fendant covered any loss or damage to the 
plane “except damage due to crash.” Plain- 
tiffs had not paid the premium for “crash” 
protection provided in the policy as follows: 
“Coverage B—Crash. To pay for any loss 
of or damage to the aircraft: (1) during 
flight due to collision with ground, water 
or other object and fire following said col- 
lision.” Plaintiffs argued that under the 
peculiar wording of the policy, the insurer 
was liable for any crash damage when such 
crash was not followed by fire. The court 
was of the opinion that defendant would 
have been liable for the damage resulting 
from the crashing of the plane had plain- 
tiffs paid the additional premium and been 
in a position to claim the benefit of Cover- 
age B. The court thought it evident that 
the words “and fire following said collision” 
constituted an additional liability; that as 
soon as the plane collided with the ground, 
water or other object and suffered damage, 
defendant became responsible for the dam- 
age done up to that instant, and if fire fol- 
lowed, they were likewise responsible for 
the fire damage. Judgment for plaintiffs 
was reversed.—Smith et al. v. The East and 
West Insurance Company. Louisiana Court 
of Appeal, Second Circuit. October 27, 
1948. Rehearing denied, November 24, 1948. 
Certiorari denied, January 10, 1949. 6 CCH 
FIRE AND CASUALTY CASEs 803. 

Browne, Browne & Bodenheimer, Shreveport, 
Louisiana, for Defendant, Appellant. 


D. H. Perkins, Shreveport, Louisiana, for 
Plaintiffs, Appellees. 


COOLING TOWER COLLAPSES 


(MISSOURI) 


@ Windstorm insurance 
Opinion evidence 


Plaintiffs sought recovery under four 
windstorm insurance policies for damage to 
their building allegedly resulting from a 
windstorm, which caused a thirteen ton 
cooling tower, supported by the roof and 
walls, to collapse. Defendants contended 
that the trial court erred in excluding com- 
petent testimony from their two expert wit- 
nesses that the walls of the building were 
overloaded and that faulty construction 
rendered them inadequate to support the 
cooling tower and to enable it to with- 
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stand wind pressure. Defendants’ policies 
were not conditioned upon any such struc- 
tural deficiencies. In order for the insurers 
to present a prima facie defense, it was 
necessary for them to show the jury that 
the collapse of the tower was not due to 
windstorm as a contributing cause, but 
solely to the structural deficiencies. The 
lower appellate court held that the eviden- 
tiary facts in the case were not so far re- 
moved from the experience of the average 
person that a jury would be incompetent to 
pass upon them without the aid of an expert 
and concluded that the trial court did not 
err in sustaining plaintiffs’ objection and in 
refusing to permit defendants’ expert wit- 
ness Koerner to express an opinion as to 
whether the collapse of the cooling tower 
was due solely to overloading and struc- 
tural defects and not to the windstorm. The 
higher court was unable to agree that a 
jury of inexperienced laymen could have 
formed an intelligent opinion such as would 
have made the opinion of an expert struc- 
tural engineer valueless and of no assist- 
ance to them. Judgment for plaintiffs was 
reversed and the cause remanded.—Metro- 
politan Ice Cream Company et al. v. Union 
Mutual Fire Insurance Company et al. 
Missouri Supreme Court. January 7, 1949. 
6 CCH Fire anp Casuacty Cases 805. 


FIRE PRIOR TO SALE 


(TENNESSEE) 
e@ Insurable interest 


In order to procure a bank loan to pur- 
chase a foundry for $25,000, plaintiff was 
required to secure additional insurance on 
the building and foundry equipment. On 
April 30, 1946, plaintiff arranged with de- 
fendant’s agent for a $12,000 policy on the 
foundry. On this date an invoice was sent 
to plaintiff by defendant, but the policy was 
never delivered to plaintiff or an agent. On 
the same date, plaintiff made arrangements 
with the foundry owners to take possession 
of the foundry. They took charge of the 
keys to the buildings and arranged to con- 
tinue the employment of certain employees. 
It was understood between the parties that 
the deeds and notes which had been pre- 
pared were not to be signed and executed 
until the following morning. On the night 


of April 30, the foundry and contents were 
destroyed by fire. Subsequently, the pre- 
vious negotiations to purchase the foundry 
were called off, and a new agreement was 
entered into by which plaintiff agreed to 
pay $5,500 for the real estate and damaged 
equipment. Plaintiff suffered no actual loss 
as a result of the fire, the foundry owners 
having suffered a loss for which they re- 
covered from an insurance company. The 
court concluded that plaintiff did not have 
an insurable interest in the foundry when 
the fire occurred, and hence the fire insur- 
ance was void. Judgment for defendant 
was affirmed.—Cherokee Foundries, Inc, y, 
Imperial Assurance Company. ‘Tennessee 
Court of Appeals, Eastern Division. Filed 
January 14, 1949. 6 CCH Fire anp Casuatty 
Cases 801. 

Goins & Gammon, P. H. Thach, Chattanooga, 
Tennessee, for Plaintiff. 


Sizer & Cameron, Chattanooga, Tennessee, for 
Defendant. 


FRAUD IN SETTLEMENT? 


(NEBRASKA) 
e Crops damaged by hail 


Plaintiff sought to set aside a release and 
satisfaction of a settlement made for the loss 
of his crops by hailstorm. Following notice 
and report of the loss, an adjuster for de- 
fendant contacted plaintiff, and made an 
adjustment, fixing the damage to the crops 
at $843. Proof of loss or release was signed 
by plaintiff, and a check was remitted to a 
bank having a business interest in the mat- 
ter, but the check was not accepted by 
plaintiff. Plaintiff alleged that the adjuster 
had falsely and fraudulently stated that he 
would see that plaintiff secured the amount 
he desired under the policy if plaintiff would 
sign certain papers in satisfaction of the loss 
claimed. At the time, plaintiff's neighbor 
and his son advised him not to sign the paper. 
The adjuster became angry when the neigh- 
bor asked him if he was going to pay the 
plaintiff or cheat him. The adjuster then 
slammed the door of the car and drove off 
to the section road where plaintiff signed 
the proof of loss or release. The court found 
no suspicious circumstances which indicated 
that the adjustment made by defendant’s 
agents was false or fraudulent. Plaintiff's 
neighbor was not known to the adjusters 
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to be an authorized agent of plaintiff to 
participate in determining the loss in plain- 
tiff’s behalf and, in fact, did not so partici- 
pate in such a manner, The trial court 
should have sustained defendant’s motion for 
a directed verdict and dismissed the case 
Judgment for plaintiff was reversed —Mayer 
y. The Homestead Fire Insurance Company 
of Baltimore, Maryland. Nebraska Supreme 
Court. December 29, 1948. 6 CCH Fire 
AND CASUALTY CAsEs 788. 

Einar Viren, Julius D. Cronin, for Appellant. 


W. L. Brennan, Parnell J. Donohue, T. F. 
Nolan, for Appellee. 


TORTFEASOR’S STATUS 


(LOUISIANA) 


e Fire insurance 
Subrogation action 


Plaintiffs issued fire insurance policies, to 
which were attached builder’s risk forms, 
to “The Brewster Company, Inc., and/or 
C. H. Treadwell, Contractor,” insuring 
against all direct loss or damage by fire to 
the building while it was in the course of 
construction. The policies were to be in 
force until the building covered thereby was 
completed. Just prior to completion, the 
building was almost demolished by fire. 
Plaintiffs paid to Brewster the amount of the 
loss and were thereupon subrogated to all 
the rights which he had by reason of the 
damage to the building. Plaintiffs then 
brought suit against the co-insured contrac- 
tor and his public liability insurance carrier 
to recover the amount paid to Brewster, 
alleging that the fire was caused by the 
negligence of the contractor; that at the 
time of the fire the building was occupied 
and belonged entirely to Brewster; that the 
contractor owned no interest in it; and that, 
therefore, they were not precluded from 
suing the contractor. The court said that 
this argument overlooked the fact that the 
building was still under construction on the 
day of the fire. The contractor, therefore, 
had an interest therein and was an insured 
under the terms of the policies. Judgment 
of dismissal was affirmed.—Glens Falls In- 
surance Company et al. v. Globe Indemnity 
Company et al. Louisiana Supreme Court. 
December 13, 1948. 6 CCH Fire anp Cas- 
UALTY CASEs 792. 


ORAL CONTRACT ON HAY 


(TEXAS) 
@ Fire insurance 


Defendant refused to pay for the loss of 
hay under an alleged oral contract of insur- 
ance with plaintiff, denying that there was 
an agreement concerning the issuance of a 
policy covering the property. He contended 
that there was no evidence as to the term 
of years for which the policy was to be writ- 
ten; that there was no evidence that fire 
peril was included among the risks to be 
specified in the policy; that there was no 
evidence as to the amount of premium agreed 
upon; and that there was no extension of 
credit granted to plaintiff by the agent. The 
court declared that it is not essential to an 
oral contract of insurance that every detail 
should be expressly agreed upon. It is gen- 
erally held that where no terms are expressly 
agreed upon, it is presumed that the parties 
contemplated those ordinarily contained in 
policies issued to cover like risks. An agree- 
ment relative to the amount of insurance, 
amount of premium to be paid, and the dura- 
tion of the risk need not be expressed in 
order to render the contract effective, but 
may be implied from previous dealings be- 
tween the parties. The testimony was to the 
effect that defendant was named as the 
company and that, even though the discus- 
sion between plaintiff and the agent was 
that the hay would be placed in a location 
other than where it burned, defendant’s 
agent agreed to insure it at the new loca- 
tion. Judgment for plaintiff was affirmed.— 
Pacific Fire Insurance Company v. Donald. 
Texas Court of Civil Appeals, Second Su- 
preme Judicial District. January 14, 1949, 
6 CCH Fire anp CaSsuatty Cases 793. 

Thompson, Knight, Harris, Wright & Weis- 
berg, Dan Rogers, Dallas, Texas, for Appellant. 


J. W. Chancellor, J. M. Donald, Bowie, Texas, 
for Appellee. 


CHANGE IN OCCUPANCY 


(TEXAS) 


e Fire insurance 
Increase of hazard 


Defendants based their refusal to pay a 
fire insurance claim on the fact that the 
policies were originally written to cover the 
residence while occupied by plaintiffs- 
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owners as their dwelling, and that they 
changed the occupancy from themselves to 
a tenant without the knowledge of the insur- 
ance companies, thereby materially increas- 
ing the hazard in violation of the terms of 
the policies. Plaintiff husband testified that 
in March, 1947, he let one Singleton have a 
room in his home. A divorce suit was pend- 
ing between plaintiffs, and in April, 1947, 
plaintiff husband got a room in the country 
where he intended to stay until his divorce 
case was disposed of. He set no definite 
time to be gone, nor did Singleton under- 
stand that he would be gone for any definite 
period. Plaintiff husband kept a key to the 
premises with the right of entry at any time 
he wished, and his furniture, together with 
certain clothing and kitchen utensils, were 
left in the house. The court found that 
Singleton did not have exclusive possession 
of the house and premises, which is an 
essential element in the creation of a tenancy 
status. Even assuming that Singleton had 
rented the entire house, it was not shown 
that a change in occupancy increased the 
insurance hazard in any manner not usual 
and incidental to the occupancy described 
in the policies. The evidence was insufficient 
to present issues of fact for the jury, and the 
trial court correctly instructed a verdict for 
plaintiffs ——Continental Insurance Company 
of the City of New York et al. v. Johnson 
et ux. Texas Court of Civil Appeals, Sixth 
District, Texarkana Division. October 28, 
1948. 6 CCH Fire anp CASUALTY Cases 796. 

Brachfield, Wolfe & Williams, Henderson, 


Texas, Chilton Bryan, Houston, Texas, for Ap- 
pellants. 


Gladney & Stephen, E. C. Wellborn, Hender- 
son, Texas, for Appellees. 


SIPHON CULVERT 
DAMAGED BY FLOOD 


(ARKANSAS) 
@ Builder’s risk policy 
Reformation of contract 





Plaintiff sought reformation of a builder’s 
risk policy covering a siphon culvert. <A 
flash flood filled the unfinished concrete 
siphon culvert with sand and debris, but did 
not otherwise damage the culvert. Plaintiff 
sought to have the policy reformed by re- 
moving the co-insurance clause and to have 
it specifically cover “cleaning out and debris 
removal.” The co-insurance clause provided 
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that defendant would be liable for no greater 
proportion of any loss than the total amount 
of insurance bore to 100 per cent of the 
insured’s completed contract price for the 
property described, nor for more than the 
proportion which the policy bore to the total 
insurance. There was no other insurance, 
as both parties knew. The policy did not 
purport to cover the entire project, but only 
the siphon culvert. There was no contract 
price for the siphon culvert, and there was 
nothing upon which the clause could oper- 
ate or to which it was applicable. Defendant 
argued that the damages were not of such 
a character as to be recoverable because the 
siphon was not damaged and was still intact 
even after the flood waters had filled it with 
debris. The court was of the opinion that 
this was too technical and narrow a view. 
When the flood waters filled the siphon with 
mud, stone and debris, it was rendered use- 
less and entirely ineffective as a siphon. It 
could not have been turned over to the 
Department of Interior as a finished prod- 
uct. The filling of the siphon was, there- 
fore, damage to the siphon. However, the 
fact that the parties disagreed as to how the 
contract should be interpreted did not war- 
rant rescission. Plaintiff was entitled to re- 
cover the amount spent to clean out and restore 
the siphon culvert. — Morrison-Knudsen 
Company, Incorporated v. The Phoenix 
Insurance Company of Hartford, Connecti- 
cut. United States Court of Appeals for the 
Eighth Circuit. January 3, 1949. 6 CCH 
FiIrE AND CASUALTY Cases 784. 

Robert L. Rogers II, Paul E. Talley, Wayne 
W. Owen, for Appellant. 


Walter D. Hanson, F. A. Rittenhouse, Verne 
MeMillen, J. I. Teague, for Appellee. 


“OPERATION” 
OF “TOWED” GRADER 


(MISSOURI) 


@ Insurers’ liability 
Exclusion clause 





Defendant insurer, claiming as assignee of 
a judgment against its insured, sought to 
recover the proportionate liability of two 
other insurers. The accident involved a col- 
lision between a grader, towed by a tractor- 
trailer, and an automobile. The policy issued 
by the general liability insurer provided that 
coverage did not extend to automobiles 
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greater while away from premises owned, rented or land motor vehicle, trailer or semi-trailer, 
amount controlled by the insured. “Automobile” in several other types of vehicles named, if of 
of the this policy was defined tomeanaland motor the crawler type, are also deemed auto- 
for the vehicle, trailer or semi-trailer; any crawler mobiles while being towed by an automobile. 
lan the type tractor, farm machinery, ditch or The grader had no means of self-propulsion 
1e total trench digger, power crane or shovel, grader, and had to be towed to be moved. It was, 
urance, scraper, roller, well drilling machinery, therefore, not of the class named which 
lid not asphalt spreader, concrete mixer and mixing would be deemed automobiles while being 
ut only and finishing equipment for highway work, towed by one. The court also ruled that 


ontract 
re was 
l oper- 


other than a concrete mixer of the mix-in- 
transit type, was not an automobile unless 
being towed or carried by an automobile, 


the insurer under a comprehensive general 
liability policy was liable, holding that a 
scraper, while being towed, was actually 


endant ge : a Satomi el 1 amin “a 

S mah [he insurer construed the language of the — ee ar i een sd 

use the definition to mean that while the grader fendants was afirmed. entral Surety anc 

se the cos nolthoer &. msoter voliele. waller or sent Insurance Corporation v. New Amsterdam 
: yas neither < re 2, traile semi- ; a 

| intact : Casualty Company et al. Kansas City Court 


it with trailer, it was, nevertheless, deemed to be an 


yn that 


of Appeals, Missouri. December 6, 1948. 6 
CCH Frere Anp Caswatty CaSEs 778. 
James R. Sullivan, Arthur R, Wolfe, Charles 
Garnett, Morrison, Nugent Berger, Hecker 
& Buck, Randolph P. Rogers, Jr., Kansas City, 
Missouri, for Appellants, 
Watson, Ess, Barnett, Whittaker & Marshall, 
Douglass Stripp, Carl E. Enggas, Kansas City, 
Missouri, for Respondent. 


automobile because it was “being towed by 
1 view, an automobile.” The court did not agree. It 
n with felt that the 
od use- machine, although on wheels, was not within 
ion. It 
to the 
| prod- 
there- 
er, the 
ow the 
t war- 
to re- 
restore 
1udsen 
hoenix 
nnecti- 
for the 
CCH 


non-self-propelling grading y. 
any of the types of vehicles designated in 


the policy definition as automobiles. In 


effect, the provision is that in addition to a 
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Group Medical Home and Office Coverage 


The sale of group medical insurance increased during 1948, but home and 
office call coverage is still in the experimental state, and some of the group 
writing companies do not offer it. Physicians’ fees coverage presents thorny 
problems to the companies with respect to this coverage. The in-hospital coverage 
has been standardized fairly well. The companies have difficulty in determining 
standards of eligibility for families, and companies writing group medical without 
group disability are experiencing a high loss ratio. There is a variation in eliminat- 
ing the first, second or third visit, though salability of the coverage is better if 
first calls are covered even though a higher rate cannot be asked. Claim adminis- 
tration is difficult because of the number of small claims, and in many cases the 
schedule of benefits for home and office call visits is limited to employees only 
and dependent coverage is not given. 


Wayne 
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Tank Trucks No Longer Need Drag Chains 
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The National Fire Protection Association, in its recently-released Tank 
Truck Standard, which annually serves as a guide for state and city regulations 
of fire hazards, states that drag chains, formerly required for the carrying off 
of static electricity from vehicles carrying inflammatory liquids, are not suf- 
ficiently reliable in their performance and are no longer required. In their place, 
recommendations are made for a_ safer construction and operation of 
such vehicles. 
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IN THE CURRENT PARADE OF CASES oon LUMA 


Page 
Accident Insurance—Cause of death— 
Gunshot wound (Tex.) 143 
Attachment of Liability — Policy re- 
turned for premium change (Tex.) 
Change of Beneficiary 
Competency of insured (Md.) 
Oral instructions to agent (Ill.) 
Disability Benefits— Evidence— Army 
record—Statutory privilege (Ohio) 
Excluston Clause 
Aviation—Three clauses (Pa.) 
Veneral disease — Incontestability 
exception (La.) 
Extended Insurance—Lapse of policy— 
Right to dividend (La.) 
Fraternal Benefit Society—Participa- 
tion certificate — Disposal of assets 
(Tenn.) 


VUELTA HUT 


EXCEPTION TO INCONTESTABILITY 


(LOUISIANA) 
@ Venereal disease exclusion 


Defendant refused to pay the face value 
of an industrial life policy on the ground 
that the insured’s death resulted from a 
venereal disease, which was expressly ex- 
cepted from coverage. Plaintiff argued that 
since the insured died more than one year 
after the date of the policy, the insurer’s 


Page 
Misrepresentations in Application 
Brain ailment (N. J.) ... 144 
Heart condition—Bad faith (Pa.) 141 
National Service Life Insurance — 
Beneficiary’s death — Executrix’s 
claim (N. Y.) 142 
Paid-Up Insurance—Agent’s authority 
—Premium rate lowered (Ohio) 146 
Proceeds of Policy—Widow’s claim— 
Marriage settlement (Tenn.) 145 
Reformation of Policy—Age misstated 
(Pa.) 
Sound Health Clause — Cancer — In- 
sured’s knowledge (Pa.) 


Total and Permanent Disability—Abil- 
ity to work—Other occupation—Sili- 
cosis (Tenn.) 


VOC EAEADAEETATETE AEE TEE 


defense was precluded by the incontesta- 
bility clause. The latter clause provided that 
the policy would be incontestable after one 
year except from “death resulting from dis- 
ease as herein limited.” These provisions 
were unambiguous, certain, clear, and sus- 
ceptible of only one interpretation, Judg- 
ment for the insurer was afirmed.—Gordon 
v. Unity Life Insurance Company, Inc. 
Louisiana Supreme Court. January 10, 1949. 
13 CCH Lire Cases 580. 
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ARMY TRAINING PLANE CRASH 


(PENNSYLVANIA) 
e Exclusions construed 


The insured, a member of the Army Air 
Force in the late war, was killed in Ala- 
bama as the result of a crash of an airplane 
in which he was training and flying as a 
part of his military duties. Under his life 
insurance policy, liability was excluded if 
“(b) death resulted from service, training, 
travel, flight, ascent or descent in, on or 
from any species of aircraft, except as a 
fare-paying passenger.” Under sub-para- 
graph (a) death while the insured was serv- 
ing outside the United States in the military 
or naval or air forces of any country at 
war was a risk not assumed, and under 
sub-paragraph (c), death within two years 
from the date of issuance of the policy, as a 
result of war or any cause incident thereto 
while the insured was outside the United 
States, was a risk not assumed. The court 
tuled that there was no ambiguity between 
the status clause (a), geographically limited, 
and the result clause (b), denying liability 
where death results in connection with air- 
craft, when not a fare-paying passenger. 
Likewise clause (b) was not in conflict with 
or ambiguous when read with the result 
clause (c). Judgment for plaintiff was re- 
versed and entered for the insurer.—Janco 
v. The John Hancock Mutual Life Insur- 
ance Company. Pennsylvania Superior Court. 
January 14, 1949. 13 CCH Lire Cases 579, 

William H. Peace II, Ira Jewell Williams, 


White, Williams & Scott, 1900 Land Title Build- 
ing, Philadelphia, Pennsylvania, for Appellant. 


Abe J. Goldin, 1203-18 North American Build- 
ing, Philadelphia, Pennsylvania, for Appellee. 


REFUSAL TO PRODUCE 
ARMY RECORD 


(OHIO) 
® Statutory privilege 


When the insured sought to recover disa- 
bility benefits under an accident policy, the 
insurer maintained that the insured had 
breached a clause in the policy relieving the 
insurer of liability for disability resulting 
from attempted suicide. A judgment in fa- 
vor of the insurer was reversed because of 
the trial court’s error in permitting the in- 
surer’s counsel to cross-examine the insured 


Wanna 


concerning his reasons for refusing to give 
his consent to the introduction of his army 
service record, and in permitting counsel to 
comment upon this fact to the jury. The 
insurer applied for a rehearing on the ground 
that even though the record of the Veter- 
ans’ Administration was confidential and 
privileged, plaintiff waived any privilege 
afforded him by the statute when he testi- 
fied that the final diagnosis by the army 
medical staff was “colitis—cause undeter- 
mined.” Plaintiff testified that he acquired 
this information when it was announced in 
court by the men who decided to give him 
a discharge. He also testified that he saw 
it on the record at the hospital, but that 
he never saw it in the record at Washing- 
ton, which is now in the Veterans’ Adminis- 
tration Bureau. Plaintiff was not testifying 
from the records which were claimed to be 
privileged, and the privilege was not waived. 
The application for a rehearing was denied. 
—McLaughlin v. Massachusetts Indemnity 
Insurance Company. Ohio Court of Appeals, 
Franklin County. December 14, 1948. 13 
CCH Lire Cases 557. 

Burr, Porter, Stanley & Treffinger, Lawrence 


D. Stanley, Bruce G. Lynn, 50 W. Broad Street, 
Columbus, Ohio, for Plaintiff, Appellant. 


W. B. McLeskey, 33 N. High Street, Colum- 
bus 15, Ohio, Mark F. McChesney, Akron, Ohio, 
for Defendant, Appellee. 


HEART CONDITION CONCEALED 


(PENNSYLVANIA) 
© Good faith 


The insurer defended a suit brought by 
the beneficiary on the ground of false and 
fraudulent representations material to the 
risk contained in the application. Twenty- 
two days before the insured signed the ap- 
plication, he had been hospitalized for an 
ailment which, according to the hospital 
record, was diagnosed as “angina pectoris, 
arteriosclerosis cardiac vascular disease.” 
The doctor who had attended the insured 
in the hospital testified that since the insured 
was an apprehensive man and was rather upset 
and nervous about his condition, he had told 
him nothing about having heart trouble and 
advised him that he had nothing to be 
greatly concerned with. Plaintiff's conten- 
tion was that the insured reported the hos- 
pitalization to defendant’s medical examiner 
who, deeming it unimportant, did not re- 
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cord the answer. This testimony did not 
establish the insured’s good faith, but proved 
the opposite. The insured had not been to 
the hospital for an observation. He had 
been suddenly seized with sharp, aching 
pains while at work, had perspired freely, 
“blacked out and fainted.” He remained in 
the hospital for six days, during which time 
two electrocardiograms were made. Call- 
ing this experience an “observation” was 
patently a perversion of the truth, Defend- 
ant was entitled to binding instructions, and 
judgment for plaintiff was reversed.—Walsh 
v. John Hancock Mutual Life Insurance 
Company. Pennsylvania Superior Court. 
January 14, 1949. 13 CCH Lire Cases 570. 

Thomas Rasburn White, Jr., William H. 
Peace II, Ira Jewell Williams, White, Williams 


and Scott, 1900 Land Title Building, Philadel- 
phia, Pennsylvania, for Appellant. 


Albert L. Bricklin, Bennett & Bricklin, 729 
Drexel Building, Philadelphia, Pennsylvania, for 
Appellee. 


ABILITY TO ENGAGE 
IN OTHER OCCUPATION 


(TENNESSEE) 
®@ Silicosis 
Total and permanent disability 





Plaintiff sought to recover disability bene- 


fits under a group insurance certificate, 
claiming that he suffered from the occu- 
pational disease of silicosis and that he was 
totally and permanently disabled from en- 
gaging in any occupation or from perform- 
ing any kind of work for compensation or 
of financial value. Plaintiff worked for a 
copper company for six years during which 
time he was employed as a trammer, motor 
operator and finally operated a machine 
drill in rock. On May 22, 1945, he was 
forced to quit because of his health. He 
was short-winded, his lungs hurt, particu- 
larly when he had a cold, and he became 
exhausted when he tried to do anything. 
His family physician stated that the insured 
was suffering from first stage silicosis and 
was totally and permanently disabled. On 
the other hand, four doctors whose standing 
and experience could not be assailed and 
some of whom were outstanding in their 
profession, testified that if plaintiff suffered 
from silicosis, it was merely the beginning 
stage and that he could perform manual 
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labor and engage in occupations for which 
he was qualified. Since plaintiff failed to 
sustain his burden of proof, judgment of 
dismissal was affirmed—Couch v. The 
Equitable Life Assurance Society of the 
United States. Tennessee Court of Appeals, 
Eastern Section. Filed January 14, 1949, 
13 CCH Lire Cases 565. 

R. Paul Taylor, Copper Hill, Tennessee, for 
Appellant. 


Williams & Frierson, Chattanooga, Tennessee, 
for Appellee. 


BENEFICIARY'S DEATH 
EXTINGUISHES CLAIM 


(NEW YORK) 


@ National Service Life Insurance 
Executrix v. father 


The insured had designated his uncle as 
beneficiary of his National Service Life In- 
surance policy. After the insured’s death 
his natural father claimed the proceeds. The 
Veterans’ Administrator determined that 
the uncle stood in loco parentis to the in- 
sured and was entitled to the fund, where- 
upon the father brought suit against the 
United States to recover the proceeds of 
the policy. Before the action had come to 
trial, the uncle died, and his executrix moved 
for an order to be substituted as a defend- 
ant in his stead. Under Rule 25 (a) (1) of 
the Federal Rules of Civil Procedure, the 
court may order substitution of the execu- 
trix only if the uncle’s claim to all or part 
of the proceeds had not been extinguished 
by his death. Under the provisions of Sec- 
tion 602 (i) and Section 602 (j) of the Act 
no rights are conferred on a_ beneficiary 
with respect to installments which fall due, 
but are not paid to the beneficiary during 
his lifetime, and such installments do not 
inure to the beneficiary’s estate upon the 
latter’s death. The executrix had no interest 
in the policy, and the motion to substitute 
her as defendant was denied.—Baumet Vv. 
United States of America et al. United 
States District Court, Southern District of 
New York. December 31, 1948. 13 CCH 
Lire CAsEs 553. 

Samuel Segal, 11 Broadway, New York, New 
York, for Plaintiff. 


Simpson, Thacher & Bartlett, 120 Broadway, 
New York, New York, for Defendants John and 
Julie Peters. 
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INSURED SHOT THROUGH HEAD 


(TEXAS) 


e Accident insurance 
Cause of death 


The insured was found sitting behind the 
steering wheel of his car with a bullet wound 
through his head, the bullet having entered 
from behind his ear, removed one of his 
eyes and broken his glasses. He had his 
overcoat on, a glove on one hand and one 
clenched in the other hand. There were no 
signs of a struggle or that he anticipated 
his untimely death. The court affirmed a 
judgment for plaintiff beneficiary for the 
proceeds of an accident policy, holding that 
there was nothing to indicate any voluntary 
conduct of the insured which would have 
caused his death. The insurer had contended 
that the insured could have foreseen the 
consequences of his act in going to meet 
known killers and thieves at a lonely ren- 
dezvous at night and that he had left a 
note prior to his departure from home indi- 
cating that he anticipated being killed and 
that he was himself armed with a revolver. 
However, the wife testified that when he 
left home he was jovial and seemed as nor- 
mal as ever; that he told her he was going 
out to meet some friends; that he left two 
names written on a piece of paper placed 
on a piece of furniture in the house, but did 
not tell her why he left it. One of the per- 
sons was known to have a criminal record. 
There was sufficient evidence introduced by 
plaintiff to support the trial court’s ruling 
in her favor.—Old National Life Insurance 
Company v. Holley. Texas Court of Civil 
Appeals, Second Supreme Judicial District. 
January 7, 1949. 13 CCH Lure Cases 555. 

Paul J. McClung, Joe Spurlock, Fort Worth, 
Texas, for Appellant. 


Dave Miller, Charles Mays, Mays & Mays, 
Fort Worth, Texas, for Appellee. 


FRAUDULENT MISSTATEMENT 
OF AGE 





(PENNSYLVANIA) 


@ Reformation of policy 
Admissibility of evidence 


The insurance company sought to compel 
surrender of an ordinary life policy with 
Special disability benefits for reformation 


and reissuance of the policy in an amount 
and with provisions applicable to persons 
of the insured’s correct age. It also sought 
to compel the repayment of excess disability 
benefits previously paid, with interest, or 
to charge against current benefits amounts 
necessary to recoup the overpayments. De- 
fendants challenged the finding of fact that 
the insured was born on February 1, 1886, 
and not February 1, 1891, asserting that an 
original petition for naturalization of the 
insured and an application for a marriage 
license, evidence that established the date 
February 1, 1886, as the date of the insured’s 
birth, were improperly admitted. They also 
attacked the conclusion that a wilful mis- 
statement by the insured of the date of 
birth constituted a legal fraud upon the 
insurer, entitling it to equitable relief. The 
original naturalization petition and appli- 
cation for marriage license were clearly 
relevant and material, for they established 
that the insured had stated under oath that 
the date of his birth was February 1, 1886. 
Competency of these documents to prove 
this fact was not affected by the failure of 
Congress or the legislature of Pennsylvania 
to decree their admissibility. The decree in 
favor of the insurer was affirmed.—The 
Home Life Insurance Company of America 
v. Greenspan et al. Pennsylvania Supreme 
Court, Eastern District. January 10, 1949, 
13 CCH Lire Cases 563. 

Edward Unterberger, 213-15 S. Broad Street, 
Philadelphia, Pennsylvania, for Appellants. 


Mortimer B. Rosenberger, Kendall H. Shoyer, 
Shoyer, Rosenberger, Highley, Spiegel & Cun- 
niff, 1010 Packard Building, Philadelphia, Penn- 
sylvania, for Appellee. 


WIDOW v. SON-IN-LAW 


(MARYLAND) 


@ Rival claimants 
Change of beneficiary 
Competency of insured 





The insured had been engaged in the gen- 
eral practice of medicine for many years. 
In 1928 his health began to fail; he began 
relying heavily on alcoholic stimulants; his 
practice decreased, and he became finan- 
cially embarrassed. He turned over a $3000 
life insurance policy to his son-in-law, who 
agreed to give the insured the cash sur- 
render value and pay the annual premiums 
as long as the insured lived, if he would 
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make him the beneficiary. In August, 1932, 
the doctor, again in need of money, turned 
over to his son-in-law two more policies 
for which the latter agreed to pay the pre- 
miums if he would be named the beneficiary. 
In August, 1934, the doctor suffered a 
paralytic stroke and received monthly dis- 
ability benefits under the policies until his 
death in November, 1945. The widow and 
the son-in-law both claimed the proceeds 
of the policies, which the trial court awarded 
to the widow. Reversing the judgment, the 
upper court held that the widow failed to 
sustain the burden of proof on the issue of 
incompetency, In order to set aside a per- 
son’s contract on the ground of drunken- 
ness, it is not sufficient to show that he was 
under undue excitement from the use of 
liquor. His incompetency can be established 
only by proof that at the time of the chal- 
lenged act his understanding was clouded 
or his reason dethroned by actual intoxi- 
cation. Nor did the evidence sustain the 
finding that the change of beneficiary was 
in the nature of a mortgage, nor was it 
sufficient to warrant the imposition of a con- 
structive trust—Lynn v. Magness, Mary- 
land Court of Appeals. December 10, 1948. 
13 CCH Lire Cases 548. 

Joseph T. Brennan, Charles Ruzicka, Balti- 


more, Maryland, Calvert K. Hartle, Hagers- 
town, Maryland, for Appellant. 

James C. Burch, L. Wethered Barroll, Jr., 
L. Wethered Barroll, Sr., Baltimore, Maryland, 
Preston P. Heck, Chestertown, Maryland, for 
Appellee. 


DIVORCED WIFE v. WIDOW 





(ILLINOIS) 
e Change of beneficiary 


Following a divorce from defendant and 
his remarriage to plaintiff on December 5, 
1946, the insured changed the beneficiary 
of one of his insurance policies to plaintiff. 
On December 16, he was taken suddenly ill 
and died on December 21, a few days after 
a surgical operation. Plaintiff testified that 
on December 4, after she and the insured 
had returned from their honeymoon, he 
told her he was going to have her made 
beneficiary in both his policies; that on De- 
cember 19, she and Clark, district manager 
of the insurer’s branch office, visited the 
insured at the hospital; that the insured 
told Clark he wanted the beneficiary changed 


to plaintiff, and asked him to take care of 
it; and that Clark replied that he would 
see that it was taken care of. Plaintiff, 
Clark, and the insured all were employees 
of the insurance company and knew the 
steps required to effect a change of bene- 
ficiary and that one of these was a written 
request for change by the insured. Affirm- 
ing a decree for the defendant, the court 
warned that there should be orderly pro- 
cedure in the changing of beneficiaries, as 
litigation invariably follows where lax 
methods are used.—Donahey, Admx. y. 
Sweigart et al. Illinois Appellate Court, 
Fourth District. January 14, 1949. 13 CCH 
Lire Cases 594, 

Zeno Middleton, First National Bank Build- 


ing, East St. Louis, Illinois, for Plaintiff, Ap- 
pellant. 


Whitnel & Walker, 510 First National Bank 
Building, East St. Louis, Illinois, for Appellee. 


BRAIN AILMENT CONCEALED 


(NEW JERSEY) 
e Cancellation of policy 


The insured, who signed an application 
for life insurance on May 1, 1947, died fol- 
lowing an operation for the removal of a 
brain tumor on July 10, 1947. In the appli- 
cation the insured denied having had any 
ailment or disease of the brain or nervous 
system; that he had consulted a physician 
for any ailment or disease not included in 
the above question, or that he had consulted 
or been treated by a physician or hospital 
within the past five years. The insured, who 
was treated at his home by Dr. Wegrocki 
in 1943 upon the completion of his boot 
training in the Navy, was found to be suf- 
fering from vomiting, convulsions, and 
numbness on the left side. Soon afterwards 
he received a medical discharge from the 
Navy based upon his neurotic condition. On 
January 27, 1947, the insured visited Dr. 
Wegrocki, giving him a history of chills, 
weakness, dizziness, sweating, hiccoughing, 
poor sleeping and numbness on the left 
side. The court concluded that the conceal- 
ments were of material facts which affected 
the risk and that the insurer was entitled 
to cancel. The insured well knew that his 
physical condition was impaired more seri- 
ously than he had stated in the application. 
Although he did state that he had been con- 
fined to the Naval Hospital in 1943 for a 
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period of two weeks suffering from a ner- 
yous stomach, he concealed the fact that 
he had been given a medical discharge and 
that for a period of three and one-half years 
he had been afflicted with a condition of diz- 
ziness, nausea and numbness which led him 
to consult various physicians.—Metropolitan 
Life Insurance Company v. Chambers. New 
Jersey Chancery Court. July 30, 1948. 13 
CCH Lire Cases 603. 

McCarter, English & Studer, 11 Commerce 
Street, Newark, New Jersey, for Complainant. 


Michael S. Precker, 31 Clinton Street, New- 
ark, New Jersey, for Defendant. 


PAYMENT REFUSED 
ON PARTICIPATION CERTIFICATE 


(TENNESSEE) - 
e Disposal of assets 





The widow of one of defendants’ mem- 
bers sought recovery under a Participation 
Certificate, alleging that defendant wrong- 
fully and unlawfully disposed of the assets 
of the Assessment Mortuary Fund, which 
it held as trustee for payment. The certifi- 
cate provided that it did not constitute a 
claim against the general assets of the As- 
sociation, and that defendant would not be 
liable for payment of the certificate unless 
it had sufficient available cash in the Fund 
to pay the amount of the certificate in its 
proper order of priority. In refusing pay- 
ment, defendant wrote to plaintiff that in 
February, 1937, all living holders were 
notified that the assets of the assessment 
plan would not liquidate for sufficient money 
to pay all certificates issued, and that they 
were given an opportunity to exchange their 
certificates for Class A Adequate Rate In- 
surance. The deceased did not avail himself 
of this opportunity. Defendant then in- 
formed plaintiff that the frozen assets of 
the fund had been disposed of, and that the 
amount realized, together with the cash on 
hand, was insufficient to provide for pay- 
ment of any certificate maturing after Feb- 
ruary 5, 1937. To discharge the existing 
liabilities of defendant, it would be neces- 
sary to liquidate the assets. The mere dis- 
position of these assets did not create a 
presumption of fraud. The Chancellor 
granted a decree for the full amount sued 
for, without limitation as to the assets, 
which decree was vacated on appeal, inso- 
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far as it made it a general obligation of 
defendant. The cause was remanded for 
proof as to the condition of and accounting 
upon the Mortuary Fund, the court point- 
ing out that if it appeared that the fund 
had been improperly handled or wasted, a 
subsequent decree would protect the bene- 
ficiary’s rights—Wade v. The Locomotive 
Engineers Mutual Life & Accident Insur- 
ance Association. Tennessee Court of Ap- 
peals, Eastern Section. January 14, 1949. 
13 CCH Lire Cases 599, 

Charles E. Guinn, 
Appellee. 


George E. Westerberg, Cleveland, Tennessee, 
for Appellant. 


Etowah, Tennessee, for 


WIDOW 
SEEKS SHARE OF PROCEEDS 


(TENNESSEE) 


@ Marriage settlement 
Statute construed 


A marriage settlement was entered into 
between the insured and his wife, in con- 
sideration of which she waived and released 
her interest in his property and estate. The 
widow contended that the marriage settle- 
ment did not bar her from participation in 
the proceeds of her husband’s policies; that 
the proceeds should not be used to dis- 
charge the balance of a debt owed to the 
insurance company; and that she was en- 
titled to one-fourth of the gross amount of 
the policies. The trial court held the marital 
agreement binding and ordered the exec- 
utor to pay the balance of the debt out of 
the proceeds and distribute the surplus 
equally between the three surviving chil- 
dren, all by former marriages. The higher 
court reversed and remanded, pointing out 
that under Code Section 8456, insurance 
effected by a husband on his own life inures 
to his widow and children and should be 
divided between them, as provided by the 
statutes of distribution, without being in 
any manner subject to the debts of the hus- 
band. Merely because the fund is property 
will not, without more, divert it from the 
channel into which the statute has placed it. 
It is not property in the sense that it is 
liable for his debts, unless he elects to make 
it subject to the claims of others, not the 
preferred class, by apt words. The insured 
made no mention of the insurance either in 
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the marital settlement or his will. In the 
absence of apt words, it goes by virtue of 
the statute to the preferred class——Ameri- 
can Trust & Banking Company v. Twinam 
et al. Tennessee Supreme Court. Decem- 
ber 11, 1948. 13 CCH Lire Cases 596. 


Whitaker, Hall & Haynes, Chattanooga, Ten- 
nessee, for Appellant Elizabeth Twinam. 

Miller, Martin, Hitching & Tipton, Chatta- 
nooga, Tennessee for the Executor. 

Morgan & Morgan, Chattanooga, Tennessee, 
for Mrs. Daisy Twinam. 

Charles A. Noone, Chattanooga, Tennessee, 
for Virginia T. Smith. 


PREMIUM RATE LOWERED 
BY AGENT 


(OHIO) 
e Twenty-pay life policy 


A Michigan fraternal insurer issued, 
through its agent, a twenty-pay life policy 
to plaintiff. After the agent collected in- 
stallment premiums for several years, the 
insured paid a lump sum to the agent, who 
issued a receipt stating that such payment 
was in full for all premiums for the twenty- 
year period. Prior to this payment, the in- 
surer had loaned the insured a sum secured 
by the insurance contract, which loan was 
never repaid. At the time of the lump sum 
payment, the agent informed the insured 
that surrender of the certificate was neces- 
sary for endorsing the lump sum payment 
thereon. Accordingly, the certificate was 
surrendered, but the insurer did not receive 
it and had no knowledge of the transaction. 
The certificate was never returned to the 
insured, and no paid-up policy was issued 
to him. The insurer refused to issue the 
paid-up insurance and to repay the regular 
installment premiums and lump sum pay- 
ment, which payment was much less than 
the regular amount necessary to fully pay 
up the policy. The contract provided that 
the charter and bylaws constituted a part 
of the agreement and that the policy could 
not be modified unless by endorsement on 
the certificate by certain officers. The by- 
laws provided the formula for the computa- 
tion of premium rates, and the statute of 
Ohio prohibited paid-up insurance unless 
the insurer maintained a certain reserve, 
which could not be maintained unless the 
premium rates were computed as set out. 
The agent was clothed with authority to 
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solicit insurance and to enter into-a con- 
tract for paid-up insurance, but he had no 
authority to enter into a contract of paid- 
up insurance for a premium less than that 
lawfully required, and the insurer was not 
liable for failure to issue such a paid-up 
policy. The insurer was liable to the insured 
for the amount of the lump sum payment, 
but was not liable for the amount of the 
installment premiums paid.—Blumenschien 
v. The Maccabees of Detroit, Michigan. 
Ohio Court of Appeals, Union County. No- 
vember 6, 1947, 13 CCH Lire Cases 558, 
William L. Coleman, for Appellee. 


Paul R. Gingher, J..Paul McNamara, for 
Appellant. 


POLICY RETURNED 
FOR PREMIUM CHANGE 





(TEXAS) 
e Attachment of liability 


Refusing payment on a policy, the insurer 
contended that the policy was never deliv- 
ered or accepted by the insured. The local 
agent left the policy with the insured’s wife 
on October 19, 1942, and collected $5.00 on 
the first quarterly premium. Seven days 
later he returned to collect the balance of 
the premium, at which time he was in- 
formed by the insured’s wife that they de- 
sired a change in payment from quarterly 
to monthly premiums, He calculated that 
the monthly premiums would be $7.44, col- 
lected the additional $2.44, and gave a re- 
ceipt. He then forwarded the money to the 
home office, together with the policy and 
the requested change. By receiving at its 
home office the monthly premium and the 
agent’s message, keeping the premium for 
fifteen days before the insured’s death, writ- 
ing to the insured a letter recognizing the 
validity of the policy and telling him to 
discuss the change with the local agent, the 
court concluded that the insurer waived the 
agent’s lack of authority, if in fact such was 
lacking. Judgment for the insurer n.0.v. was 
reversed and judgment rendered for plain- 
tiff—Vela v. Southland Life Insurance 
Company. Texas Court of Civil Appeals, 
Dallas. June 2, 1948. 13 CCH Lire Cases 
585. 

Weatherly & Weatherly, 
for Appellant. 


R. L. Dillard, Jr., 
pellee. 


Falfurrias, Texas, 


Dallas, Texas, for Ap- 
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RIGHT 
TO EXTENDED TERM INSURANCE 


(LOUISIANA) 


e Dividend due 
Statute construed 





Plaintiffs sought to recover the full amount 
of extended term insurance on three poli- 
cies on the life of the deceased. The as- 
signee’s policies, which were in effect for 
a period of five and three-quarter years, 
lapsed for nonpayment of the quarterly pre- 
mium due March 30, 1943. The beneficiaries’ 
policy, effective for a period of five and 
one-half. years, lapsed for nonpayment of 
the quarterly premium on December 30, 
1942. At-the time of these defaults, there 
was some indebtedness on the policies. 
They had a cash surrender value, less the 
indebtedness at the date of lapse, sufficient 
to purchase on the assignee’s policies ex- 
tended insurance to November 16, 1945, 
and November 17, 1945, and to August 12, 
1945, on the beneficiaries’ policy. After the 
insured’s death on November 22, 1945, plain- 
tiffs sought to collect the full amount of 
the extended term insurance, contending 
that if the 1943 dividend allegedly due had 
been applied to the reduction of the policy 
loans, the cash value remaining would have 
been sufficient to purchase additional tem- 
porary insurance for a period extending be- 
yond the date of the insured’s death. The 
insurer was bound under the terms of the 
general resolution of its Board of Directors 
and under the mandate of the Louisiana 
statutes to apply to these policies the same 
formula by which it measured the rights 
of every other policyholder similarly situ- 
ated, which meant that the insurer could 
not have paid a dividend on these policies 
during the year 1943 without violating the 
terms of the statutes forbidding discrim- 
ination, The statutes required that payment 
be made on the sole condition that premium 
payments on such policies for the policy 
year current on December 31, 1942, be com- 
pleted. Judgments for plaintiffs were re- 
versed and the suits dismissed.—Oil Well 
Supply Company et al. v. New York Life 
Insurance Company. Louisiana Supreme 
Court. January 10, 1949. 13 CCH Lire 
Cases 574, 


CARCINOMA 
ON APPLICATION DATE 





(PENNSYLVANIA) 


e@Insured’s knowledge 
Burden of proof 


The insured’s policy provided that it 
would take effect on the date of issue, May 
28, 1945, provided the insured was then in 
good health. The contract was issued upon 
a written application and without medical 
examination. Therefore, under the Act of 
1935, P. L. 1319 (40 PS, Section 51la), the 
insurer could not avoid liability by a mete 
showing that the insured was not in good 
health at the issuance of the policy, but had 
the burden of showing that the applicant 
knew her health was unsound and fraudu- 
lently concealed that knowledge from the 
company. Defendant introduced the “State- 
ment of Attending Physician”, which only 
showed at the most that the insured was 
not in good health on the date in question 
and did not show any elements of fraud. 
The attending physician testified that the 
insured had been his patient from January, 
1945, complaining of pain in the abdomen, 
that he believed she was suffering from an 
inflamed pelvic condition, and that he sug- 
gested an exploratory operation so that he 
could determine whether any serious con- 
dition existed. The insured died on the 
operating table from heart collapse. There 
was no evidence that the physician had 
advised her of any diagnosis made by him, 
and it was not until after her death that he 
found that she was suffering from carci- 
noma. The evidence did not show that he 
testified from any office or business records, 
and since his testimony was oral, the jury 
was not bound to accept it. Since there 
was no written or record evidence that the 
insured fraudulently withheld knowledge 
that she was in bad health, judgment for 
the beneficiary was affirmed.—Smith v. The 
State Mutual Benefit Society. Pennsylvania 
Superior Court. January 14, 1949. 13 CCH 
Lire CAseEs 584, 

Ralph S. Croskey, 1706 Morris Building, Phila- 
delphia, Pennsylvania, Daniel B. Strickler, 45 


N. Duke Street, Lancaster, Pennsylvania, for 
Appellant. 


Charles W. Eaby, 42 N. Duke Street, Lan- 
caster, Pennsylvania, for Appellee. 
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IN THE CURRENT PARADE OF (o7-W ANIM TT 


Page 
Contractor's Liability — Collapse of 
porch railing (Cal.) 153 
Contributory Negligence — Sidewalk 
barricaded—Pedestrian injured (Pa.) 156 





Dentist’s Malpractice—Jaw fractured 


(Pa.) 158 
Employee's Liability—Employer injured 
(N. M.) 152 
Federal Tort Claims Act 
Failure to dispatch ambulance (Tex.) 149 
Minor injured on Naval Reservation 
—Discharge of gun (Md.) 159 
Hold Harmless Agreement—Defective 
firecracker (N. Y.) 156 
Insurer’s Liability—Elevator inspection 
—Statutory duty (Pa.) 159 


Landlord’s Liability 
Overheating water (Tenn.) 
Repairs—Produce damaged (Tenn.) 155 
Status—Sub-tenant v. licensee (La.) 154 
Tenant’s guest injured—Fire escape 

(Colo.) 

Municipality's Liability — Repair of 
water line — Conduits damaged 
(Ohio) 155 

Owner’s Liability 
Bar counter collapsing (N. J.) 


STUDENT FALLS ON DRIVEWAY 


(CALIFORNIA) 
®@ School’s liability 





Ingress and egress from defendants’ pri- 
vate school premises were along a narrow, 
paved walk elevated about two feet above 
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Page 
Carpenter injured—Girder (Kan.).. 158 
Nursery—Infant injured (Mo.) 151 
Pond—Child drowned (IIl.) 151 


Restaurant—Coffee spilled on. patron 


(Conn.) 151 
Physician’s Malpractice 
Aggravation of employee's injury 
(Me.) 158 
Laryngeal nerve severed (Mich.) 149 
Stylet left in patient (Tenn.) 157 
Railroad’s Liability 
Dragline struck (N. D.) 154 
Trespasser injured—Crawling under 
car (Ala.) 152 
School’s Liablitty—Student slipping on 
driveway (Cal.) 145 
Street Railway’s Liability—Pedestrian 
injured (Pa.) 149 
Third Party Liability — Fellow em- 
ployee’s action— Compensation ac- 
cepted (La.) 154 
Utility Company's Liability 
Uninsulated wires on tower—Minor 
injured (Tenn.) 153 
Water seeping from manhole (Mo.) 150 
Vendor's Liability — Gasoline sold as 
fuel oil (Tenn.) 152 


and parallel to a driveway. Students used 
the driveway and the walk in going to and 
from and the school dormitory. 
While running to overtake other children, 
plaintiff jumped from the elevated walk 
onto the driveway, fell and sustained serious 
injuries. It was alleged that accumulations 
of automobile oil and grease on the drive- 
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The court could not conclude that the award 
of $25,000 was excessive.—Riester v. Phila- 


fied that on the day preceding the accident, delphia Transportation Company. Pennsyl- 
he had cleaned the entire driveway with vania Supreme Court, Eastern District. 
solvent; that on the day of the accident January 3, 1949. 16 CCH NEGLIGENCE CASEs 
he washed it with water; and that he 523. 


passed over it six times that day and 
observed there was no oil or grease on it. 
Defendants testified that there was no oil 
or grease on the driveway where plaintiff 
fell and none on her clothing after her 
fall, and that they had never heard her say 
prior to the trial that she had slipped and 
fallen in grease. The reviewing court, find- 
ing no error in instructions, affirmed the 
judgment for defendants.—Perbost, etc., et 


S. S. Herman, 225 Broad Street Building, Ber- 
nard J. O’Connell, 500 Mitten Building, Phila- 
delphia, Pennsylvania, for Appellant. 


Michael A. Foley, Finance Building, Philadel- 
phia, Pennsylvania, for Appellee. 


FAILURE 
TO DISPATCH AMBULANCE 


‘age | al. v. San Marino Hall-School for Girls et we IT Clai i‘ 
198 al. California District Court of Appeal, aE SUS Sep ee 
131 Second District, Division Two. November Plaintiff brought suit under the Federal 
IS] | 24, 1948. 16 CCH Necuicence Cases 461. Tort Claims Act to recover damages for the 
- Clyde C. Shoemaker, for Appellants. alleged negligence of defendant in failing to 
, Sidney A. Moss, Henry F. Walker, for Re- ‘iSpatch an ambulance to plaintiff wife when 
| spondents. she was in labor, and, as a result of which, 
158 plaintiffs’ child was still-born. Title 10, Sec- 
9 tion 96, United States Code, provides that the 
149 PEDESTRIAN CRUSHED medical officers of the Army and contract 
13; | THROUGH WINDOW surgeons shall, whenever practicable, attend 
. the families of officers and soldiers free of 
194 | (PENNSYLVANIA) charge. The phrase “whenever practicable” 
- ® Street railway’s liability in the statute and applicable Army Regula- 
IS Damages tion clearly characterizes as discretionary 
148 Plaintiff, a woman forty-eight years of the ouligntion of sag re nage ate to re 
age, sustained injuries when one of defend- medical ee ee dependents. Lia- 
ant’s streetcars left the rails, crossed the bility of the United States under the Tort 
ses sidewalk and crushed her through a plate Claims Act does not extend to cases where 
glass show window of a business establish- 'U'Y results from the failure to perform 
; ment. Plaintiff, who was a woman of un- 2 ™¢re discretionary function or duty, even 
154 usually fine appearance, had her right leg so though the discretion is abused. Judgment 
badly ‘smashed that it hung by a thread and of dismissal — affirmed.—Denny ot UE. V. 
had to be amputated below the knee. On United tates of America. United States 
153 several occasions the skin grafts over the Court of Appeals for the Fifth Circuit. De- 
150 stump blistered, causing her additional pain —_— 17, 1948. 16 CCH NEGLIGENCE CaSEs 
and suffering and delaying her return to 488. 
152 work. Plaintiff also suffered a considerable John C. Hoyo, R. H. Mercer, San Antonio, 
loss of power in her other leg. As a result ee diicatintioail 
of the destruction of tissue and interference Joel W. Westbrook, Assistant United States At. 
with the venous circulation, constant swell- torney, San Antonio, Texas, for Appellee. 
' = and disability will likely continue. She 
5 user as been unable to do any work at all for a 
to and ff period of one year and is unable to do any LARYNGEAL NERVE SEVERED 
nitory. work, other than sedentary, around her (MICHIGAN) 
ildren, home. In addition to the inconvenience of e i 4 
walk ] using an artificial limb on a stump that has Surgeons’ malpractice 
Sere never healed and with her other leg par- Plaintiff sought to recover damages for 
lations | tially disabled, plaintiff will have a substan- the alleged malpractice of defendants, con- 
drive- tial amount of pain for the rest of her life. tending that, in performing a thyroidectomy 
A TUM LEMME MELLEL LCCC LCDR LLL 
1949 
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upon plaintiff, defendants severed the laryn- 
geal nerve which paralyzed her vocal chords 
and rendered them immovable. Thus com- 
pletely destroying her power of vocalization. 
The operation was performed in October, 
1944. Suit was commenced in January, 1948. 
Defendants moved to dismiss on the ground 
that the suit was barred by the statute of lim- 
itations. Plaintiff, however, alleged that the 
course of defendants’ treatment was con- 
tinuous and intermittent from the time of 
the operation up to December 1, 1946, and 
that during this period defendants, fraud- 
ulently advising her that her condition was 
due to lack of calcium, asthma and heart 
trouble, treated her by giving her calcium, 
adrenalin and digitalis. The court was of 
the opinion that plaintiff's case was not 
barred by the statute of limitations inas- 
much as she sufficiently alleged fraudulent 
concealment of her cause of action. Judg- 
ment of dismissal was reversed and the 
cause remanded.—Buchanan v. Kull et al. 
Michigan Supreme Court. Filed January 3, 
1949. 16 CCH NEGLIGENCE Cases 490, 
Samuel B, Keene, 1970 Penobscot Building, 


George Stone, 2163 Penobscot Building, Detroit, 
Michigan, for Plaintiff. 


Knight, Snider & Feikens, 2146 Penobscot 
Building, Detroit, Michigan, for Defendants. 


ESCAPING FROM MANHOLE— 
WATER FREEZES 


(MISSOURI) 


® Telegraph company’s liability 
Pedestrian injured 


Plaintiff pedestrian slipped and fell on ice 
as she stepped from a sidewalk into an alley. 
Defendant telegraph company was a per- 
missive user of the street, where it main- 
tained a conduit and manholes. Plaintiff 
charged that defendant was negligent in 
permitting water to accumulate in a manhole 
and to run off on the crosswalk when it 
knew or should have known that the water, 
in the current winter season, would freeze 
and cause the crosswalk to become slick and 
dangerous, and, also, in failing to remove 
the ice and water after it had accumulated. 
The evidence tended to show that the water 
had accumulated in and flowed out of de- 
fendant’s installations for about ten days, 
and had, for five days, intermittently thawed 
and frozen in the fluctuating wintry tem- 


CUCL ELEN 


perature. A jury could reasonably have 
decided that the water had flowed out of 
the manhole for such a period of time that 
defendant telegraph company should have 
known of the watery, icy condition and that, 
therefore, it was negligent in permitting the 
discharge at a time of freezing weather and 
in failing to remove the accumulated ice. Judg- 
ment of the lower court, which directed a 
verdict for defendant, was reversed and the 
cause remanded.—Hines v. The Western 
Union Telegraph Company et al. 
Supreme Court, Division One. 

1949, 


Missouri 
January 7, 
16 CCH NEGLIGENCE CAsEs 518, 


COUNTER COLLAPSES 
UNDER TELEVISION SPECTATOR 


(NEW JERSEY) 
® Bar owner’s liability 


Defendant operated a restaurant and bar 
which had a television set for the amuse- 
ment of customers. On the night of the 
Louis-Wolcott fight, the bar was crowded 
with customers. Testimony showed that 
plaintiff was crowded down from the bar 
proper to a lid or counter which was fast- 
ened by hinges and could be opened to per- 
mit the bartender to go in and out from 
behind the bar. Plaintiff was served some 
drinks on this counter. In the excitement 
he leaned over to see the television, and the 
counter gave way, as a result of which he 
fell to the floor and broke his left wrist. 
The court said that one who invites another 
upon his premises owes him a duty not 
only to exercise ordinary care in having the 
premises reasonably safe for the purposes 
for which the invitee entered, but also to 
abstain from any act which might make the 
invitee’s use of the premises dangerous. The 
act of defendant’s employee in serving plain- 
tiff on the counter and using the counter as 
a bar, against or upon which it could rea- 
sonably be expected the crowd would lean, 
was a violation of the owner’s duty toward 
his invited customers. Defendant’s motion 
for a new trial was denied.—LeBlanc v. 
Roey, t.a. Roey’s Bar and Grill. New Jersey 
Superior Court, Ocean County. December 
7, 1948. 16 CCH Necticence Cases 483. 

Edward M. Rothsetin, Kinmouth Building, 
Asbury Park, New Jersey, for Plaintiff. 


Irving H. Lewis, Wallach Building, Trenton, 
New Jersey, for Defendant. 
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CHILD DROWNED 
IN PRIVATE POND 


(ILLINOIS) 
e Attractive nuisance 


Defendant owned property from which 
sand and gravel had been removed. Water 
entered the excavations, forming ponds, 
which were visible from the highway. Boys 
habitually played in and about the ponds, 
tossed sticks which floated into them, and 
swam after them “playing boats.” Plaintiff's 
seven-year-old son was drowned in one of 
the ponds, and suit was brought on the 
attractive nuisance theory, plaintiff contend- 
ing that defendant had the duty to fence the 
property or to guard it so that small chil- 
dren might not be harmed. The attractive 
nuisance doctrine does not apply to ponds 
where there is no unusual danger. The 
debris on the property, consisting of small 
sticks, did not constitute an unusual danger 
or an element of allurement such as a pond 
containing floating logs. The pictures dis- 
closed a sandy beachlike approach to the 
pool, similar to the countless bodies of water 
in parks and other public places throughout 
the state, which do not come within the 
attractive nuisance doctrine. Judgment for 
defendant was affirmed.—Peers, Admr. v. 
Pierre. Illinois Appellate Court, First Dis- 
trict. December 15, 1948. Released January 
5,1949. 16 CCH NEGLIGENCE CAsEs 534. 

Jack L, Sachs, Leroy Neiman, for Appellant. 

Hinshaw & Culbertson, for Appellee. 


WAITRESS DROPS HOT COFFEE 
ON PATRON 


(CONNECTICUT) 
® Damages 


Plaintiff was seated on a stool at the counter 
of defendants’ restaurant when a waitress 
carelessly tipped a cup of very hot coffee 
on plaintiff’s left thigh and legs, causing 
severe pain and first-degree burns. Plaintiff 
instinctively jumped up and struck her right 
knee against an adjoining stool. She re- 
ceived treatment for her burns from a local 
physician. Three or four days after her 
injury, trouble developed in her right knee. 
She received medical and hospital treat- 
ment; her right leg was encased in a cast; 


and her injury was diagnosed as neuritis 
of the common peroneal nerve at the knee 
joint brought about by the blow to her knee. 
Defendants claimed that the $2000 judgment 
rendered on trial was excessive because 
there was medical testimony to the effect that 
a considerable part of plaintiff’s suffering 
was the result of anxiety and obesity. This 
testimony was to the effect that the injury 
plus the constitutional overweight and a 
post-traumatic anxiety for the future had led 
to a prognosis that the injury, instead of 
disabling for one or two weeks, would dis- 
able plaintiff for six or eight months. Mental 
suffering arising out of physical injury is 
compensable, and the trial court could rea- 
sonably consider that the anxiety was a 
proximate result of the injury. Judgment 
for plaintiff was affirmed—Thompson v. 
Lupone et al. Connecticut Supreme Court 
of Errors. January 3, 1949. 16 CCH NeE«c- 
LIGENCE CASES 495, 

George G. Whitehead, George C. Conway, for 
Defendants, Appellants. 


Jay E. Rubinow, John D. LaBelle, for Plain- 
tiff, Appellee. 


INFANT GNAWED BY ANIMAL 


(MISSOURI) 
e Nursery operator’s liability 





Plaintiff, a child five weeks of age, was 
bitten and gnawed by an animal in defend- 
ant’s nursery. Her mother had paid defend- 
ant to care for the child. Defendant had 
told the mother that there would be some- 
one with the children all night. The follow- 
ing morning when the mother arrived at the 
nursery, she was met by a nurse who took 
her to her daughter’s crib. The mother no- 
ticed a mass of blood around the child’s feet. 
Her gown and the sheet were bloody, and 
plaintiff’s left hand was bleeding, but the 
mother saw no cut on plaintiff’s face. De- 
fendant said that she did not know how it 
could have happened. When the mother re- 
turned that afternoon, the child had bandages 
on her arms, hands, feet, legs and body. 
There were cuts on her face, and her body 
seemed to be swollen to twice its size. De- 
fendant argued that the trial court erred in 
overruling her motion for a directed verdict 
for the reason that the evidence failed to 
establish a case under the res ipsa loquitur 
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doctrine. But the court ruled that since de- 
fendant held herself out as a competent 
person to operate a nursery for small chil- 
dren and to care for them properly, and 
since such an injury does not ordinarily 
occur if those in charge use due care, and 
since plaintiff was an infant of such tender 
years that she could have had no conception 
of what happened to her, the petition stated 
a cause of action. Judgment for plaintiff 
was affirmed.—Myers, etc. v. Moore, d.b.a. 
Mother Goose Nursery. Kansas City Court 
of Appeals, Missouri. January 10, 1949. 16 
CCH NEGLIGENCE CaseEs 506. 

Tucker, Murphy & Wilson, Kansas City, Mis- 
souri, for Appellant. 


Beeson & Dabbs, Dean F. Arnold, Kansas City, 
Missouri, for Appellee. 


INJURED EMPLOYER 
SUES EMPLOYEE 


(NEW MEXICO) 
e Instruction to jury 





In this case the employer sued his em- 
ployees for leaving a furnace hole unattended 
with the grille off. One employee went out- 
side to consult a fellow employee about the 
work and thus created a trap for plaintiff in 
his own home into which he stepped, sus- 
taining serious injuries. Plaintiff was mov- 
ing to another residence and had called 
defendant plumbers to disconnect his gas 
stove and refrigerator. The employee had 
removed the grille in order to turn off the 
pilot light in the furnace when he stepped 
outside to speak with his fellow employee. 
Plaintiff came out of his bedroom with his 
arms full of clothes and stepped into the 
hole. A judgment for defendants was re- 
versed and the cause remanded, the court 
holding that the triaf court erred in refusing 
to instruct the jury that plaintiff had the 
right to assume that if defendants had been 
working on the furnace and left it, they had 
replaced the grille. He had the right to 
presume that defendants would do their 
work in a workmanlike manner, and in mov- 
ing through his house, he should be allowed 
the same presumption as an invitee who 
enters a place of business.—Meyer v. Wil- 
liams et al., d.b.a. Gas Appliance Service 
Company. New Mexico Supreme Court. 


RUM Le 
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Filed December 21, 1948. 
SENCE CASEs 494, 

W. A. Kuleher, A. H. McLeod, Albuquerque, 
New Mexico, for Appellant. 


Simms, Modrall, Seymour & Simms, John Me- 
Manus, Jr., Albuquerque, New Mexico, for Ap- 
pellees. 
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TRESPASSER CRAWLS 
UNDER RAILROAD CAR 


(ALABAMA) 
@ Head severed 


Plaintiff's intestate, while drunk and a 
trespasser in defendant’s railroad yards, 
crawled under one of a cut of cars being 
made up into a train by a switching crew, 
The car moved, severing the intestate’s head 
from his body. Suit was brought to recover 
for his wrongful death under the Homicide 
Act, which is designed to punish negligent, 
wanton or intentional acts causing death. 
Each of the crew of five men denied that 
he had any knowledge of the presence of 
plaintiff's intestate and his companion and 
testified positively that at no time did he 
discover or have any information that the 
intestate was in a place of peril. The court 
concluded that the evidence showed that the 
intestate’s death was the result of his own 
negligence in attempting to crawl under the 
car while the switching crew was engaged 
in making up the freight train, and that this 
negligence was continuous and persistent 
from the time he started to crawl until his 
head was severed from his body. Judgment 
for plaintiff was reversed.—Gulf, Mobile & 
Ohio Railroad Company v. Williams, Admx., 
etc. Alabama Supreme Court. January 20, 
1949. 16 CCH NEGLiGENcE Cases 574. 

Gerald & Gerald, Clanton, Alabama, for Ap- 
pellant, 


Reynolds & Reynolds, Clanton, Alabama, for 
Appellee, 


GASOLINE MIXTURE 
SOLD AS FUEL OIL 


(TENNESSEE) 
e Customer’s wife burned 





Plaintiff husband had purchased fuel oil 
from defendants for several years. This oil 
was used by the farmers interchangeably in 
tractors, lamps, and for kindling fires, which 
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fact was known to defendants. Defendants 
owned tank trucks which they used to haul 
both gasoline and fuel oil. Upon changing 
from one product to another in the com- 
partments, the gasoline was washed out 
with kerosene and the mixture was saved 
and later sold. In attempting to kindle a 
fire, plaintiff wife poured some of such a 
mixture on the wood on one side of an out- 
door iron kettle. When she poured some 
on the other side, it flashed, exploded and 
covered her with fire and flaming oil. A 
specimen of the liquid from the same barrel 
was tested by a chemist, and his gravity 
test showed that the liquid was half-way 
between true tractor fuel and gasoline. All 
of his tests showed that the mixture was 
highly volatile, explosive and dangerous. 
There was substantial evidence to support 
the finding that defendants breached their 
duty of ordinary care to plaintiffs. Judg- 
ments for plaintiffs were affirmed.—Stand- 
ard Oil Company of New Jersey et al. v.’ 
Naramore et ux. Tennessee Court of Appeals, 
Middle Section, Nashville. Filed January 8, 
1949. 16 CCH NEGLIGENCE Cases 525. 

A. A. Kelly, South Pittsburg, Tennessee, for 
Plaintiffs. 


Whitaker, Hall, Haynes & Allison, Chatta- 
nooga, Tennessee, for Defendant Standard Oil 
Company of New Jersey. 

A. F, Sloan, South Pittsburg, Tennessee, for 
Defendants Padgett and Atnip. 


PORCH RAILING COLLAPSES 


(CALIFORNIA) 


e Contractor’s liability 
Tenant’s daughter injured 


The eighteen-year-old plaintiff was injured 
when a porch railing collapsed as she leaned 
against it, and she fell to the walk ten feet 


below. The property was leased to her 
mother by defendant. ‘The house was con- 
structed in 1925 by defendant and one Fer- 
reiros, as partners. Ferreiros supervised the 
building operations and defendant handled 
the sales. There was evidence that the rail- 
ing had not been properly nailed and that 
the defect was latent because the nail heads 
Were concealed by putty and paint. The 
property was sold in 1926, and defendant 
acquired it in 1937. The first count asserted 
defendant’s liability as a contractor for de- 
fects in the erection of the house. Was the 
child entitled to the benefit of the exception 
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to the general rule of nonliability of a con- 
tractor? The court said that if there was a 
defect, the carpenters had knowledge of it, 
and such knowledge was imputable to the 
members of the partnership. Whether the 
passage of time rendered the defect dan- 
gerous was an issue for the jury. Judgment 
of nonsuit as to the first cause of action was 
reversed.—Hale, etc. v. Depaoli. California 
Supreme Court. December 28, 1948. 16 
CCH NEGLIGENCE CAsEs 565. 

Elmer P. Delany, William A. Sullivan, for 
Appellant. 


Bronson, Bronson & McKinnon, for Respond- 
ent. 


TOWER WIRES LURE MINOR 


(TENNESSEE) 


@ Owner’s liability 
Attractive nuisance 


The Tennessee Valley Authority conveyed 
electricity from community to community 
by high voltage uninsulated wires, strung 
on and supported by, steel towers erected 
at intervals along the line. One of the 
towers had been erected in a cultivated field 
owned by plaintiff’s father. The tower was 
from thirty to forty feet high and had a 
ladder extending to its top. There were 
no fence and no warning sign that it was 
dangerous. Plaintiff was plowing the field 
when he heard the high power lines on the 
tower “making a strange and unusual hum 
or noise,” and he and his two companions 
decided to climb the tower “to play and to 
ascertain why it was making the noise.” 
When the boy had climbed a considerable 
distance, he received a severe electric shock. 
The court concluded that the attractive nui- 
sance doctrine did not apply. The boy was 
attracted not to the tower, but to the fact 
that the wires were making some unex- 
plained, different noise, and not because of 
the manner of the construction of the tower 
or because of its customary way of being 
maintained. Judgment for defendant was 
affirmed.—Wesley Gouger, etc. v. Tennessee 
Valley Authority. Tennessee Supreme Court. 
January 17, 1949. 16 CCH NEGLIGENCE 
CAsEs 562. 

Frazier, Roberts & Weill, Chattanooga, Ten- 
nessee, for Plaintiffs in Error. 

Joseph C. Swidler, Charles J. McCarthy, As- 
sistant General Counsel, Tennessee Valley Au- 


thority, Knoxville, Tennessee, for Defendant in 
Error. 
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METAL SHEETING ON DRIVEWAY 


(LOUISIANA) 
@ Child injured 


“One may occupy and pay for occupancy 
without being a tenant of anyone.” So de- 
clared the court in determining whether 
plaintiff was or was not defendant’s tenant 
or sub-tenant at any time. Plaintiff's daughter 
fell against some corrugated metal sheeting, 
which defendant had placed over some lum- 
ber stacked in the driveway. Originally, 
one Plitt leased the premises from a prior 
owner. Plitt occupied the main residence 
and subleased the living quarters over the 
garage to plaintiff. After acquiring the prop- 
erty, defendant had the Office of Price Ad- 
ministration give Plitt and plaintiff the 
customary six months’ notice to vacate and 
deliver possession. The accident occurred 
prior to the expiration of the six months’ 
period. Simply because defendant could not 
dispossess plaintiff before the expiration of 
the six months’ period, it did not follow 
that plaintiff became his tenant or he his 
landlord. Plaintiff’s daughter was a licensee 
upon the driveway, and inasmuch as there 
was nothing to indicate that the child was 
injured either by any wilful or wanton act 
of defendant, or from his active negligence, 
judgment for defendant was _ affirmed. 

Salter v. Zoder. Louisiana Court of Appeal, 
Second Circuit. October 27, 1948. Rehear- 
ing denied, November 24, 1948. Certiorari 
granted, January 10, 1949. 16 CCH NE«ctr- 
GENCE CAsEs 564. 

Thomas M. Comegys, Jr., Shreveport, Louisi- 
ana, for Appellant. 


Morgan, Baker & Skeels, Shreveport, Louisi- 
ana, for Appellee. 


DOG “SICKED"’ 
ON FELLOW EMPLOYEE 





(LOUISIANA) 
e Third party liability 
Compensation accepted 


While in the course of his employment, 
plaintiff was bitten by a dog “sicked” upon 
him by Soileau, a fellow employee. Defend- 
ant argued that since plaintiff had accepted 
compensation from his employer, he could 
not maintain an action against his fellow 
employee. Plaintiff contended that, regard- 


TTT 


less of the provisions of Section 34 of Act 20 
of 1914 as amended by Section 1 of Act 38 
of 1941 (Dart’s Statutes, Section 4423), pro- 
viding that the rights and remedies granted 
to an employee under the Workmen’s Com- 
pensation Act shall be exclusive of all other 
rights of such employee, plaintiff is entitled 
to maintain the suit on the theory that he is 
a third person within the meaning of Sec- 
tion 7 of Act 20 of 1914 (Dart’s Statutes, 
Section 4397). This section provides that 
when an injury for which compensation is 
payable shall have been sustained under cir- 
cumstances creating in some other person 
than the employer a legal liability to pay 
damages, the injured employee may claim 
compensation, and the payment shall not 
affect the right of action against such third 
person. The court declared that defendant 
was a third person within the meaning of 
the statute and overruled the exception of 
no cause of action.—Vidrine v. Soileau et al. 
Louisiana Court of Appeal, First Circuit. 
December 23, 1948. 16 CCH NEGLIGENCE 
Cases 568. 

‘Robert F, DeJean, Opelousas, Louisiana, for 
Appellant. 


E, Herman Guillory, Ville Platte, Louisiana, 
for Appellee. 


DRAGLINE OPERATOR 
STRUCK AT CROSSING 


(NORTH DAKOTA) 
@ Railroad’s liability 


Plaintiff was moving a dragline machine 
across defendant’s tracks when a freight 
train approaching from the right struck the 
rear end of the machine. When plaintiff 
approached the crossing he sent his oiler 
across the tracks. He got out of the cab, 
looked both ways and, neither seeing nor 
hearing a train, returned to the cab and 
started the machine. As he was almost across, 
the oiler threw up his hands, and his mouth 
came open. Pivoting on his seat, plaintiff 
looked out the back window of the cab 
and saw the head of a locomotive approach- 
ing at a distance of seventy-five feet. He 
turned to the door and jumped, but was 
struck and injured. Plaintiff knew that 
the dragline machine was forty-five feet in 
length and moved at a speed of two miles 
per hour. Because of the noise of the 
machinery he could not hear a train whistle, 
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and because of the curve in the tracks, a 
train could not be seen until it was within 
1200 feet of the crossing. He did not look 
until the locomotive was within seventy- 
five feet of the crossing. Had he looked 
when it was 200 feet distant, he could have 
escaped uninjured. The last clear chance 
doctrine was inapplicable. Judgment for 
defendant was affirmed.—State of North 
Dakota et al. v. Northern Pacific Railway 
Company. United States Court of Appeals 
for the Eighth Circuit. December 30, 1948. 
16 CCH NEGLIGENCE Cases 558. 


Lanier & Lanier, E. M. Stern, for Appellants. 
Conmy & Conmy, for Appellee. 


CONDUITS DAMAGED 
IN REPAIRING WATER LINE 


(OHIO) 
e@ Municipality’s liability 

In repairing a break in the water line, 
city employees broke through conduits and 
cut plaintiff’s telephone cables. The latter 
alleged that defendant city failed to observe 
the telephone company’s manholes; that 
plats furnished by plaintiff on previous oc- 
casions showed the location and depth of 
the conduits; that a custom prevailed 
whereby the city called for such plats 
before making excavations endangering the 
conduits; and that the city withdrew super- 
vision over the workmen making the ex- 
cavation, 


The city received notice of the break in 
the water line at 1:55 P. M. Its valve men 
arrived in the vicinity at 2:15 P. M., and 
discovered its approximate location shortly 
afterwards. The city maintenance crew 
were dispatched to the location at 3:00 
P. M. and the supervising foreman arrived 
at 4:30 P. M. The city argued that heavy 
traffic compelled the men to work under 
great difficulties and made it impossible for 
them to use ordinary precaution to avoid 
striking the conduits. The court discerned 
no sudden emergency. The time schedule 
indicated that there was ample opportunity 
to ascertain the location of the conduits and 
to adopt reasonable measures to prevent 
damage. An emergency does not change 
the requirement of ordinary care. Judg- 
ment for plaintiff ». 0. v. was affirmed.—The 
Cincinnati & Suburban Bell Telephone 


Amuceannitt1} 


Company v. City of Cincinnati. Ohio Court 
of Appeals, First Appellate District. Janu- 
ary 10, 1949. 16 CCH NEGLIGENCE CASES 
557. 

Frost & Jacobs, Carl G. Werner, for Plaintiff, 
Appellee. 


Henry M. Bruestle, Robert E. Steman, William 
A. McClain, for Defendant, Appellant. 


WATER SEEPING 
THROUGH MARKET WALLS 


(TENNESSEE) 
@ Produce damaged 


Plaintiff conducted a fruit, vegetable and 
produce business on defendant marketing 
company’s premises. When plaintiff took 
over from a previous tenant, he found that 
water had seeped through the rear and side 
walls of the newly constructed concrete 
building and that onions had been stacked 
on 2 by 6’s laid flat on the concrete to keep 
them off the damp floor. Plaintiff com- 
plained to the manager of the market, who, 
although he was not bound as lessor by a 
covenant to repair, hired a bulldozer to 
grade the lot outside the building. Plaintiff 
alleged that the manager had represented 
that the building was in such condition as 
to be safe from seepage of water into the 
stall, and had refilled the stall with fruits and 
vegetables, relying upon this representation. 
Immediately afterwards, water came through 
the walls and floors, damaging the produce. 
It was the court’s opinion that since de- 
fendant was under no obligation to make 
repairs, there was no evidence to take the 
case to the jury on the theory of a war- 
ranty of fitness. Where repairs are made 
without obligation to make them, the land- 
lord is not liable for any damage caused 
by mere inefficiency. There was no proof 
that the grading was inadequately done or 
inefficiently performed. With full know- 
ledge that water was coming through the 
wall, plaintiff failed to move the produce to 
a place of safety. Judgment for defendant 
was affirmed—Wood v. Farmers & Truckers 
Marketing Company, Inc. Tennessee Court 
of Appeals, Eastern Section. January 14, 
1949. 16 CCH NEGLIGENCE Cases 589. 

Frank L. Flynn, Oscar Rogers, 
Tennessee, for Plaintiff in Error. 


Kenneth M, Gresham, W. Clyde Buhl, Knox- 
ville, Tennessee, for Defendant in Error. 
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PEDESTRIAN 
STEPS OFF BARRICADE 


(PENNSYLVANIA) 
e Contributory negligence 


Defendant cement contractor had con- 
tracted with certain property owners, in- 
cluding plaintiffs, to tear up and renew the 
public sidewalk in front of their respective 
premises. The work of removing the old 
sidewalk having been completed, a board 
barricade, three feet in height, was erected 
around the entire area at the close of the 
day’s work and a red lantern was placed 
on the sidewalk at each end. Returning 
to her home in the rain at 10:40 P. M., 
plaintiff wife observed the enclosure and 
that repairs were in progress, but not having 
her back door key, she climbed the steps 
along the western end of the barricade and 
stepped off, over the three-foot high bar- 
rier, into the fenced-off area. 
caught in a hole or open gas vent within 
the enclosure, as a result of which she sus- 
tained a fractured ankle. In the court’s 
opinion, darkness is, in itself, a warning 
to proceed either with extreme caution or 
not at all. One who steps into darkened 
and unfamiliar space, relying upon his sense 
of touch instead of obtaining and using ade- 
quate lighting facilities, is guilty of con- 
tributory negligence as a matter of law. 
Judgment of nonsuit was affirmed.—Barth 
et vir v. Klinck. Pennsylvania Supreme 
Court, Eastern District. Filed January 3, 
1949. 16 CCH NEGLIGENCE CAsEs 589, 

Hanley S. Rubinsohn, Rubinsohn, Lodge, 
Schechtman & Zahn, 1314-20 Bankers Securities 


Building, Philadelphia, Pennsylvania, for Ap- 
pellants. 


Raymond A. White, Jr., 1541 Sansom Street, 
Philadelphia, Pennsylvania, for Appellee. 


DEATH IN FALL FROM FIRE ESCAPE 


(COLORADO) 
@ Landlord’s liability 





Plaintiff's husband was killed in a fall 
from the fire escape in the rear of defend- 
ant’s apartment house, where he had been 
a guest of one of the tenants. On leaving 
his host about midnight, the decedent 
walked to the second floor rear, rather than 
to the front, exit of the apartment house 
where his automobile was parked. His host 


Her left heel’ 
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warned him not to go up there, that there 
were different apartments and a fire escape 
up there, but to go directly through the 
front door. The petition charged defendant 
with negligence in failing to place a sign 
over the doorway leading to the fire escape, 
which was open, unprotected and a trap, 
and also alleged that the area to the rear of 
the apartment was dark, and that the fire 
escape was covered with smooth iron or 
steel so slick as to constitute a hazard, 
The court found that the decedent was not 
expressly or impliedly invited, either by his 
host or the owner, to go to the second floor 
or to use the fire escape, and that when 
he ostensibly started home and went up 
onto the fire escape, he was using it for 
a purpose for which it was not intended or 
constructed. By departing from the usual 
course traveled in entering or leaving the 
apartment, the decedent became either a 
licensee or trespasser, and defendant’s only 
duty was to refrain from wilfully and inten- 
tionally inflicting any injury. Judgment for 
plaintiff was reversed.—Roessler v. O’Brien. 
Colorado Supreme Court. January 10, 1949. 
16 CCH NEGLIGENCE CAsEs 549. 

Adams & Heckman, Charles J. Traylor, for 
Plaintiff in Error. 

Haynie & Hotchkiss, for Defendant in Error. 


DEFECTIVE FIRECRACKER 
INJURES CHILD 


(NEW YORK) 


@ Fireworks company’s liability 
“Hold harmless” agreement 


Defendant county agricultural society 
conducted an annual fair, which included a 
nightly fireworks display. Under a con- 
tract between the society and defendant 
fireworks company, the latter agreed to 
save the society harmless from liability. 
The first night of the fair, three of the 
bombs failed to explode. An experienced 
fireworks operator and employee of the 
company picked them up, put them in an 
empty box and took them back to the meter 
house. On the last day of the fair he took 
them to the firing point to be packed with 
other materials. A thirteen-year-old boy 
saw the boxes lying on the ground and 
took three bombs and two fuses from one 
of the boxes. He gave two companions a 
bomb and kept one for himself, which 
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proved to be the defective one. The next 
morning his younger brother took the 
bomb out into the yard where it exploded 
and seriously injured him. A judgment 
against the fireworks company was af- 
firmed, the court declaring that the broad 
clear language of the hold harmless agree- 
ment covered the liability imposed on the 
society. The injury was caused by “a con- 
dition defective or otherwise” of a 
piece of fireworks furnished by the com- 
pany and by an “act or omission of its em- 
ployees."—Kingsland, etc., et al. v. Erie 
County Agricultural Society, International 
Fireworks Company, Appellant. New York 
Court of Appeals. January 13, 1949. 16 
CCH NEGLIGENCE CAsEs 578. 

Edmund S. Brown, Theodore A. Viehe, for 
Defendant, Appellant, Respondent Agricultural 
Society. 

Frank Gibbons, Willard M. Pottle, for De- 
fendant, Appellant Fireworks Company. 


Edward B. Horning for Plaintiffs, Respond- 
ents. 


LANDLORD OVERHEATS WATER 


(TENNESSEE) 
© Child scalded in bath tub 


Plaintiff wife had drawn a quantity of 
hot water into the bath tub and left the 


room to place her baby in its crib. When 
she returned she found that her three-year- 
old daughter had toddled over to the tub 
and was attempting to turn the cold 
water faucet on the far side of the tub. 
The child lost her balance and fell into the 
tub, catching herself on her hands. In some 
manner the hot water faucet was turned 
on, allowing scalding water to pour forth 
into the tub and splash onto the child’s 
body. Both parents rushed to the rescue, 
but the child died four days later. Defend- 
ant landlord, who furnished hot water to all 
the apartments by means of a central heat- 
ing plant, was charged with negligence in 
heating the water to such a high degree as 
to be dangerous and hazardous. Denying 
recovery, the court pointed out that the 
mother knew of the danger created by de- 
fendant’s overheating the water. Moreover, 
it is a matter of common knowledge that 
a three-year-old girl will try to do just what 
she has seen her mother do. But the mother 
thoughtlessly left her child in the bath- 
room, and was guilty of negligence which 
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proximately contributed to the accident 
when she left the child alone in this place 
of known danger. Judgment of dismissal 
was affirmed.—Nichols et ux. v. The Nash- 
ville Housing Authority. Tennessee Su- 
preme Court. January 17, 1949. 16 CCH 
NEGLIGENCE Cases 554. 

Howard F. Butler, John C. Corbitt, Nashville, 
Tennessee, for Plaintiffs. 


Armistead Waller, Davis J. Lansdan, Nash- 
ville, Tennessee, for Defendant. 


STYLET LEFT 
IN PATIENT'S PLEURAL CAVITY 


(TENNESSEE) 
© Surgeon’s liability 


Plaintiff, who was suffering from a severe 
attack of pleurisy, was given a series of 
treatments known as aspirations in which 
a long needle was inserted into his pleural 
cavity to drain off pus and fluids, the cavity 
was washed with saline solution and med- 
icaments applied. A small wire-like metallic 
object, known as a stylet, became dis- 
lodged from the bore of the needle and was 
left in the cavity. Defendant testified that the 
stylet was left in plaintiff's body through no 
fault or negligence on his part; that the treat- 
ment of pleurisy by aspirations was a standard 
approved treatment; that the hypodermic 
needles and other instruments used in this 
treatment were furnished, prepared and 
sterilized by the hospital employees over 
whom he had no control; that the approved 
practice among hospitals was to use a stylet 
in the cleansing of the hypodermic needles 
and either, to remove the stylet before it 
was furnished the doctor for use, or to have 
a bend or circle in the end of the stylet so 
that it could not be concealed in the bore 
of the needle. He further stated that it 
would be bad practice for doctors to at- 
tempt to discover a stylet concealed in the 
needle because it would tend to destroy the 
sterile condition of the needle. The court 
affirmed a judgment for defendant, conclud- 
ing that the res ipsa loquitur doctrine was not 
applicable-—Irish v. Waterman. Tennessee 
Court of Appeals, Eastern Division. Janu- 
ary 14, 1949. 16 CCH NEGLIGENCE CASES 
549. 

W. O. Lowe, Knoxville, Tennessee, for Plain- 
tiff. 


Hodges & Doughty, Knoxville, Tennessee, for 
Defendant. 
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JAW FRACTURED BY DENTIST 


(PENNSYLVANIA) 
®@ Malpractice 


Defendant encountered difficulty in ex- 
tracting a tooth from plaintiff's lower jaw 
and ‘used some force. When the extraction 
was completed defendant was breathing 
heavily and was nervous. In an action against 
the dentist, plaintiff alleged that he used 
unwarranted force in making the extrac- 
tion, fracturing her jaw, and that he was 
negligent in diagnosing and treating the 
injury. Expert testimony is necessary to 
establish negligent practice in any profes- 
sion. Laymen cannot be required to decide 
what amount of force is necessary to extract 
a tooth under any given set of circum- 
stances. Negligence may not be inferred 
by laymen merely because the jaw was 
found to have been broken. A jaw could 
be broken even though there was no lack 
of care or skill by the dentist. As plaintiff 
failed to offer any expert witness to estab- 
lish the measure of professional skill re- 
quired of a dentist in extracting a tooth, she 
did not meet her burden of establishing that 
defendant failed to treat her with reason- 
able care, skill and diligence. Judgment of 
nonsuit was affirmed.—Bierstein v. Whit- 
man. Pennsylvania Supreme Court, East- 
ern District. Filed January 3, 1949. 16 
CCH NEGLIGENCE Cases 533. 

Mark E. Garber, 32 W. High Street, Carlisle, 
Pennsylvania; William J. Krencewicz, Shenan- 
doah, Pennsylvania; Robert Grey Bushong, 24 


N. 6th Street, Reading, Pennsylvania, for Ap- 
pellant. 


Arthur H. Hull, Harrisburg, Pennsylvania; 
E. M. Biddle, Jr., Carlisle, Pennsylvania, for 
Appellee, 


GIRDER DROPS ON CARPENTER 


(KANSAS) 
@ Res ipsa loquitur 


Plaintiff, a carpenter, was hired by de- 
fendant to construct a dairy barn. Defend- 
ant provided a coservant, who was fifty 
years of age, totally deaf, and had a speech 
impediment. It was necessary to com- 
municate with him and instruct him in 
writing. When plaintiff told defendant that 
the coservant was emotionally unstable and 
incompetent, defendant said he would see 
about getting other help. Subsequently, 
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defendant personally began work, but was 
not competent to perform other than as qa 
common laborer , although this was unknown 
to plaintiff Defendant, the coservant, and 
plaintiff were raising a large girder by 
means of a derrick or gin pole equipped 
with block and tackle, operated by a rope. 
The girder had been hoisted about nine 
feet above the ground and was ready to be 
placed upon the wall where it was to rest. 
Plaintiff said, “Hold it,” leaving defendant 
and the coservant holding the rope while 
he went to a stepladder which he was to 
use in placing the girder on the wall. He 
heard defendant call, “Look out,” and im- 
mediately was struck by the girder. The 
petition alleged that defendant and the co- 
servant negligently let go of the rope. 
The court rejected plaintiff’s contention that 
the res ipsa loquitur doctrine applied. Plain- 
tiff built the derrick, owned the block and 
tackle, prepared the girder for lifting, as- 
sisted in the lifting, and testified positively 
as to the cause of its fall. An essential 
element in the application of the doctrine, 
that the instrumentality be under the sole 
and exclusive control of the defendant, was 
lacking. Judgment for defendant was af- 
firmed.—Giltner v. Stephens. Kansas Su- 
preme Court. Filed November 30, 1948, 
16 CCH NEGLIGENCE Cases 525. 


Jack L. Goodrich, A. L. Foster, Parsons, Kan- 
sas, for Appellant. 


Elmer W. Columbia, John B. Markham, Her- 
man W. Smith, Jr., Parsons, Kansas, for Ap- 
pellee. 


AGGRAVATION 
OF EMPLOYEE’S INJURY 


(MAINE) 
e Physician’s malpractice 
Prior workmen’s compensation re- 
covery 


Plaintiff, as a result of an accident he 
suffered while employed by a local lumber 
concern, broke the radius of his left arm 


at the wrist. Defendant physician was 
called in, and because of his negligence in 
applying only splints and no cast, the 
broken bone did not knit properly or remain 
in normal position. The displacement was 
not corrected when the splints were re- 
moved, and permanent partial loss of the 
use of the arm resulted. Plaintiff prose- 
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cuted against his employer and its insur- 
ance carrier a claim for workmen’s 
compensation and obtained an award of 
specific compensation and a lump sum 
settlement, both of which were paid. In 
this action against defendant, plaintiff 
argued that any malpractice by the attend- 
ing physician was an independent, interven- 
ing cause Of his ultimate disability which 
arose after the original injury was received, 
and not being that injury or included in it, 
gave him a right of action against the 
physician separate and distinct from his 
right to receive compensation from his em- 
ployer and is in no way controlled by the 
statute. The court felt, however, that this 
disregarded the rule that aggravation, 
through malpractice, of an employee’s 
injury is to be taken as a part of the original 
injury and included in the compensation to 
which the employee is entitled. Plaintiff’s 
right to recover against defendant was 
subrogated to his employer, and this action 
by the employee in his own name could 
not be maintained. However, defendant 
was not entitled to a judgment on the 
merits, but only to a nonsuit.—Mitchell v. 
Peaslee. Maine Supreme Judicial Court. 
December 13, 1948. 16 CCH NEGLIGENCE 
Cases 497. 

Hinckley & Hinckley, George H. Hinckley, 
Portland, Maine, for Plaintiff. 


Locke, Campbell, Reid & Hebert, 
Maine, for Defendant. 
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MINOR INJURED 
ON NAVAL RESERVATION 


(MARYLAND) 
© Owner’s duty to licensees 


The fourteen-year-old plaintiff was shot 
in the leg when a gun, which was being 
unloaded by a seaman friend, accidentally 
discharged. The accident occurred on naval 
training premises. On the evening of the 
accident the minor was accompanying his 
frend on his rounds as armed guard. 
Noticing some prowlers in the woods, the 
seaman put a cartridge clip in his pistol 
and injected a shell into the firing chamber 
80 that it might be fired if necessary. When 
they returned to the gate the seaman en- 
tered the sentry box to telephone the 
officer of the watch. Realizing the danger 
of carrying the pistol with a live cartridge 


Aaunnyniit 


NEGLIGENCE 


(Other than Automobile) 


in the firing chamber, the seaman attempted 
to unload it, and in doing so, the weapon 
accidentally discharged. In Maryland, the 
duty of an owner to use due care to avoid 
injury to a trespasser or licensee upon his 
land does not arise until he has actual 
knowledge that the other is in peril, and if 
he fails under such circumstances to exer- 
cise the care of a reasonably prudent man, 
he is said to act with reckless disregard of 
the safety of others, and his action is de- 
scribed as wilful or wanton misconduct. 
There must be at least the flavor of a wilful, 
intentional wrong. The seaman’s conduct 
here was not characterized by extreme 
recklessness and utter disregard of the 
rights of others. He was neither toying nor 
experimenting with the pistol, nor inten- 
tionally pointing it at the boy, but on the 
contrary was attempting to promote safety. 
Judgment for defendant was affirmed.— 
Duff, etc. v. United States of America. 
United States Court of Appeals for the 
Fourth Circuit. January 3, 1949. 16 CCH 
NEGLIGENCE CASEs 507. 

Morris Rosenberg, Robert H. Archer, Jr., for 
Appellants. 


James B. Murphy, Assistant United States 
Attorney, Bernard J. Flynn, United States At- 
torney, for Appellee. 


ELEVATOR INSPECTION FAILURE 


(PENNSYLVANIA) 


@ Operator injured 
Insurer’s statutory duty 


Plaintiff, in an action against the elevator 
company, sought to recover for injuries in- 
curred when an elevator, which he was 
operating in the building of his employer, 
fell in its shaft. The elevator company 
joined the employer and the indemnity com- 
pany which insured the employer against 
loss from elevator accidents as additional 
defendants. Plaintiff alleged that the in- 
surance company failed to make careful and 
proper inspections of the elevator as it had 
undertaken to do in accordance with the 
Act of May 2, 1929, P. L. 1518, as amended. 
This statute provides that if an elevator 
is insured by a company authorized to 
insure elevators, the inspection may be 
made by an employee of such company. 
Every inspector is required to forward a 
full report of each and every inspection 
made, showing the exact condition of the 
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elevator, and if the report indicates that 
the elevator is in a safe condition, the de- 
partment will issue a certificate of opera- 
tion. No elevator may be lawfully operated 
without having such a certificate conspicuously 
posted therein. Reversing the judgment for the 
indemnity company and remanding the cause 
for further proceedings, the court declared that 
if the indemnity company, because of its con- 
tract with the elevator company, assumed the 
statutory duty of undertaking to make these 
periodic inspections in both the company’s and 
the public’s interest, and if it did not do so, 


reasonable inspection of the elevator would 
have disclosed that fact, the responsibility, 
either sole, joint or several, of the indemnity 
company is clear.—Bollin v. Elevator Con- 
struction and Repair Company, Inc., Penna. 
Warehousing and Safe Deposit Company of 
Philadelphia et al., Additional Defendants, 
Pennsylvania Supreme Court, Eastern Dis- 
trict. Filed January 3, 1949. 16 CCH 
NEGLIGENCE CASES 569. 


Peter P. Liebert, III, John J. McDevott, III, 
714-18 Widener Building, Philadelphia, Pennsy)l- 


vania, for Appellant. 


Daniel J. McCauley, Jr., 12 S. 12th Street, 
Philadelphia, Pennsylvania, for Appellee. 


and if any person was injured because the 
elevator was in a condition so unsafe that 
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Foxes Slay Pups 


The Gold Star fur ranch, in a suit for $29,025 brought in the federal court 
at Winona, Minnesota, charged that low-flying Government planes on maneuvers 
frightened the adult foxes to such an extent that they became violently excited 
and killed their pups. Many of the females were impaired for breeding purposes. 
The government’s response was that the ownership or right to air space ove: 
the fur ranch is subject to the greater right of the public. 


A Substitute Plan for NSLI? 


Secretary of Defense Forrestal recently released the report of the advisory 
commission on service pay and other benefits (the Hook commission). It is 
proposed to do away with National Service Life Insurance and substitute a 
system of free death benefits with disability and compensation provisions. This 
would not do away with NSLI policies in effect when the bill is passed but 
would only repeal the law. The purpose of such a law would be to get around 
the accusation that the government is competing with private insurance. 


Air Lines Denies Negligence 


United Airlines has denied charges of negligence in a $2,000,000 suit brought 
by the executrix of the estate of Earl Carroll, Broadway producer, who was 
killed in an airplane crash at Mount Carmel, Pennsylvania, last June. The com- 
pany contended that no written claim for damages had been filed within ninety 
days after the crash and that, therefore, the suit filed in federal court at Scranton, 
Pennsylvania, should be dismissed. 
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